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1 Filed Sep 20 1948 

IN THE UNITED STATES DISTRICT COURT 
FOB THE DISTRICT OF COLUMBIA 

The Wheland Company, a corporation, 2800 Broad Street, 
Chattanooga, Tenn., Plaintiff, 

v. 

Jess Larson, individually and as War Assets Administrator 
; and Surplus Property Administrator, Defendant . 

Civil Action No. 3870-’48 

Complaint for Declaratory Judgment and for Other Belief 

The Wheland Company brings this suit against the de¬ 
fendant named above and alleges: 

1. Plaintiff is a corporation, organized under the laws of 
the State of Tennessee. Its principal place of business is 
located at 2800 Broad Street in the City of Chattanooga, 
Tennessee. 

2. Defendant, who resides at 2000 Connecticut Avenue, 
Northwest, Washington, D. C., is the duly appointed War 
Assets Administrator, in which capacity he was purporting 
to act in respect of the matters of which Plaintiff herein¬ 
after makes complaint In such capacity Defendant main¬ 
tains his principal place of business in Washington, D. C. 
This action is brought against the defendant in both his 
individual and official capacities. 

3. Jurisdiction is predicated upon this Court’s general 
jurisdiction in law and equity, as provided in Title 11, § 301, 
District of Columbia Code (1940 Edition), and upon Ju¬ 
dicial Code, §§ 1331,1332 and 1337 (Public Law 773, §§ 1331, 

1332 and 1337, 80th Cong., 2d Sess.; 28 USC, §§ 1331, 

2 1332 and 1337). This action arises under the Sur¬ 
plus Property Act of 1944 (58 Stat. 766 et seq. as 

amended 59 Stat. 533, 546 ; 60 Stat. 168-9, 599, 754, 886, 
1100; 61 Stat. 501, 678; 50 U. S. C., War Appx. § 1611 et 
seq.) and under the Administrative Procedure Act of 1946 
(60 Stat. 237 et seq.; 5 U. S. C. §§ 1001 et seq.) The matter 
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in controversy exceeds, exclusive of interest and costs, the 
sum of $3,000. Plaintiff is a citizen of the State of Ten- 
nesse and Defendant is believed to be a citizen of a state 
other than the State of Tennessee. 

4. Plaintiff also brings this action under, and invokes 
the jurisdiction vested in this Court by, the Federal De¬ 
claratory Judgment Act (Pub. Law 773, 80th Cong., 2d 
Sess., §§ 2201-2202, 28 U. S. C. A. §§ 2201-2202), to obtain a 
declaration of Plaintiff’s rights under the Surplus Prop¬ 
erty Act of 1944 and the Administrative Procedure 
Act of 1946 and the regulations issued pursuant thereto 
and a declaration of the invalidity of Defendant’s acts and 
threatened acts under such laws and regulations, in viola¬ 
tion thereof and in excess of Defendant’s authority there¬ 
under, as more fully set forth below. 

5. Since 1865 Plaintiff has been continuously engaged in 
the foundry business and presently operates a large foun¬ 
dry at Chattanooga, Tennessee, engaged in the production 
of castings for sale principally to manufacturers of auto¬ 
mobiles, household appliances and farm appliances. To 
operate its foundry at capacity Plaintiff requires approxi¬ 
mately 6,000 tons of pig iron per month. However, the 
acute shortage of pig iron now prevailing in the United 
States has prevented the Plaintiff in the recent past from 
operating its foundry at more than 60% of capacity. Even 

this limited production has been achieved only by 
3 paying exorbitant prices in the “gray market” and 

abroad for much of the pig iron Plaintiff has been 
able to purchase. Consequently, Plaintiff has for some time 
been interested in acquiring its own plant for the manu¬ 
facture of pig iron. 

6. In an overwhelming degree the nation’s facilities for 
the production of pig iron are “captive”—that is, their 
output is used by the owners of such facilities in the manu¬ 
facture of their own finished products—steel in particular. 
As a result, when demand for steel is high, as is acutely 
the case at the present time, available supplies of pig iron 
for independent foundry operators, such as Plaintiff, are 
low. 
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7. In recent years, and up to the date of this complaint, 
one of the few important sources of pig iron for foundry 
use has been the Republic Steel Corporation (“Republic”), 
from which Plaintiff has been obtaining a substantial part 
of its pig requirements. Republic has been enabled to make 
such a supply of pig iron available to independent foundries 
because of its operation, as Defendant’s lessee, of one of 
the largest blast furnaces in the United States and related 
equipment (hereinafter referred to as “Stack No. 5”). 
Republic constructed this facility at Cleveland, Ohio in 1943 
for the Defense Plant Corporation, at a cost to the latter 
in excess of $28,000,000. Stack No. 5 is “scrambled”, (i. e., 
intermingled) with other facilities owned and operated by 
Republic at the same site. Republic’s original lease expired 
December 1, 1947. Since then it has continued to operate 
Stack No. 5 under interim short-term leases from Defen¬ 
dant or his predecessors. 

8. Subsequent to the enactment of the Surplus Property 
Act of 1944, and as authorized therein, Stack No. 5 was 
declared surplus property. Pursuant to the statute, efforts 

were thereafter made to dispose of the property by 
4 statutory “disposal agencies”, including Defendant. 

However, on or about May 28, 1948, Defendant re¬ 
jected all bids for the acquisition of Stack No. 5, these being 
one from Republic Steel Corporation and another from 
the Tucker Corporation. (Appendix “A” annexed hereto 
is a true copy of a communication from Defendant signify¬ 
ing such rejection.) 

9. Plaintiff is informed and believes that Republic was 
regarded by Defendant as the most logical and promising 
prospective purchaser due to the scrambling of the surplus 
property with Republic’s own facilities, from which it 
could be separated only at great expense. 

10. In the summer of 1948, as pig iron became increas¬ 
ingly difficult to obtain, Plaintiff determined to acquire its 
own blast furnace facilities, if possible. Accordingly, on or 
about July 20,1948, it inquired of Defendant’s War Assets 
Administration whether Stack No. 5 was available for dis- 
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posal. Plaintiff, however, was informed by an agent of 
Defendant that the plant was not then available for dis¬ 
posal and would not be for a period of sixty to ninety days, 
when it would be advertised and offered for sale. The rea¬ 
son given plaintiff for the delay was that Defendant first 
had to conclude pending negotiations with Republic for 
“unscrambling” Stack No. 5, which involved the acquisi¬ 
tion of certain property from Republic needed to put Stack 
No. 5 in condition for operation by anyone else. 

11. On August 11, 1948 and again on August 16, 1948, 
Plaintiff made further inquiries of Defendant’s Adminis¬ 
tration as to the availability of Stack No. 5 for sale, but on 
each occasion was told by Defendant’s agents that there 
were no plans for the disposition of the facility. 

12. Meantime, by exchange of telegrams dated August 9, 
10, 11, 1948 (true copies annexed as Appendices “B-l”, 

“B-2” and “B-3”) Republic had informed Defen- 
5 dant that it would cease operations at Stack No. 5 on 

August 31, 1948. Thereupon, contrary to the repre¬ 
sentations made to Plaintiff, Defendant personally gave 
immediate, private, and exclusive/ notice to the Kaiser- 
Frazer Corporation that Stack No. 5 was available for sale 
and solicited an immediate deal for the facility with 
Kaiser-Frazer. 

13. Within five days Defendant, without notice, public or 
private, to anyone else, and without consulting the General 
Review Board of the War Assets Administration as re¬ 
quired by his own procedures, personally negotiated a dis¬ 
position of Stack No. 5 to Kaiser-Frazer, making a written 
offer to the latter on August 16, 1948. This gave Kaiser- 
Frazer a minimum option of 30 days to buy the property at 
a base price of $15,200,000, or to obtain a 20-year lease of the 
property at a minimum rental of $800,000 annually, and 
bound Defendant to assume the obligation and expense of 
unscrambling the property from Republic’s facilities. 
(True copies of the offer and acceptance are annexed 
hereto as Appendices “C” and “D”.) 
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14. This was the first occasion when Stack No. 5 became 
available and was offered for disposal on an unscrambled 
basis for operation independently of Republic’s facilities. 

15. (a) The actions of Defendant in giving an exclusive 
inside tip to Kaiser-Frazer that Stack No. 5 was available 
for sale and in privately soliciting and negotiating a dispo¬ 
sition to it alone invaded Plaintiff’s rights and was in excess 
of Defendant’s official authority, constituting a violation 
both of Section 11(e) of the Surplus Property Act of 1944 
and of Section 8305.14 of War Assets Regulation 5 which 
respectively provide: 

(i) Section 11(e), Surplus Property Act of 1944 (58 
Stat. 769, 50 U. S. C. War App’x § 1620 (e)): 

“Uniform Public Notice 

The Board shall prescribe regulations necessary to 
provide, so far as practicable, for uniform and wide 
public notice concerning surplus property available 
6 for sale, and for uniform and adequate time inter¬ 
vals between notice and sale so that all interested 
purchasers may have a fair opportunity to buy.” (Em¬ 
phasis supplied.) 

(ii) War Assets Regulation 5, Section 8305.14 (4 
C. F. R. 1947 Supp., Title 32, Chapter XXIII, Part 
8305.14, as amended, 13 Fed. Reg., pp. 4740-4741 ): 
Notice and advertisement — 

(a) Wide Publicity. Except where a transfer is re- 
i quested by a Government agency, the disposal agency 
shall widely publicize all real property which becomes 
available for disposal hereunder, giving information 
adequate to inform interested persons of the general 
nature of the property and its possible uses, as well as 
any reservations, restrictions, and conditions imposed 
upon its disposition. Such publicity shall be by public 
advertising or other appropriate public notice. The 
disposal agency may consult with local groups and or¬ 
ganizations. The disposal agency shall, upon request, 
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supply to bona fide potential purchasers and lessees 
adequate preliminary information and, with the coop¬ 
eration of the owning agency where necessary, shall 
render such assistance to such persons as may enable 
them so far as feasible to acquire adequate informa¬ 
tion regarding the property. The disposaj agency 
shall establish procedures, so that all persons showing 
due diligence are given full and complete opportunity 
to make a proposal. 

• •••••••• 

(c) Inspection. All persons interested in the ac¬ 
quisition of surplus property available for disposal 
under this part shall, with the cooperation of the own¬ 
ing agency where necessary, be permitted to make a 
complete inspection of such property, including any 
engineering reports made in connection therewith, sub- 

i ject to any necessary restrictions in the interest of na¬ 
tional security and subject to such rules and regula¬ 
tions as may be prescribed by the owning or disposal 
agency. The consent of the sponsoring agency is re¬ 
quired where the property is still in production or use. 

(d) Cut-off date. Except as otherwise authorized 
by the Administration, all advertisements published 
pursuant to the requirements of this section shall con¬ 
tain a cut-off date for the submission of offers.” 

(b) In addition, the aforesaid actions of Defendant, as 
i set forth in the preceding paragraphs 10 to 13 inclusive, 
invaded Plaintiff’s rights and exceeded Defendant’s 
i 7 authority under § 3 of the Administrative Procedure 
Act of 1946 (60 Stat. 238, 5 U. S. C. § 1002) and § 9 
of the Surplus Property Act of 1944 (58 Stat. 767, as 
amended, 59 Stat. 533, 50 U. S. C. War Appx. § 1618). 

16. Plaintiff had no knowledge that Stack No. 5 was 
available for disposal until Defendant announced his nego¬ 
tiations with Kaiser-Frazer. to the press. Thereupon, after 
i making the necessary financial arrangements and prior to 
the exercise by Kaiser-Frazer of the option for purchase 
or long-term lease, it had been given by Defendant, Plain- 
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tiff submitted to Defendant an offer to acquire the plant at 
a sum substantially in excess of that which he had offered 
to accept from Kaiser-Frazer, and which offer Plaintiff is 
ready, willing and able to carry out. (A true copy of Plain¬ 
tiff’s offer to Defendant is annexed hereto as Exhibit “E”). 
Plaintiff received no acknowledgment of its offer from De¬ 
fendant. 

17. Thereafter, Kaiser-Frazer exercised the option for a 
long-term lease which defendant had unlawfully accorded 
it. Following this Plaintiff obtained an audience with Defen¬ 
dant, who disclaimed knowledge of Plaintiff’s interest in 
Stack No. 5 and declared he could not consider Plaintiff’s 
bid because of his previous commitment to lease the facility 
to Kaiser-Frazer. However, Plaintiff is informed and be¬ 
lieves that no long-term lease between Defendant and 
Kaiser-Frazer has yet been executed. Plaintiff is further 
informed and believes that Republic is still in possession of 
and is still operating Stack No. 5 and will remain so until 
on or about May 1,1949. 

18. Kaiser-Frazer’s acquisition and proposed use of 
Stack No. 5 are intended to deprive independent foundry 

operators, such as Plaintiff, of access to the output 
8 of the facility and to destroy their opportunity to 

compete therefor and thereby violate the antitrust 
laws as defined in Section 20 of the Surplus Property Act of 
1944 (58 Stat. 775, as amended 59 Stat. 533,50 U. S. C. War 
Appx. § 1629). Said acquisition and use are, accordingly, 
prohibited by said antitrust laws and Section 20 of the Sur¬ 
plus Property Act of 1944. 

19. As an interested person and purchaser, Plaintiff, by 
virtue of the above-quoted Section 11(e) of the Surplus 
Property Act and Section 8503.14 of Defendant’s Regula¬ 
tion No. 5, has a legally protected interest in the disposition 
of Stack No. 5. Plaintiff’s legally enforceable interest, 
specifically conferred by said statute and regulation, con¬ 
sists in a statutory right to notice of the fact that Stack No. 
5 had become available for disposal in August 1948 and to 
an adequate time interval so that it might have a fair and 
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complete opportunity to make a proposal therefore, to have 
its offer for said surplus property considered and a fair 
opportunity to buy said property. Defendant deprived 
Plaintiff of such right by giving to Kaiser-Frazer the afore¬ 
said exclusive, inside information in August 1948, of the 
availability of Stack No. 5 for disposal and the aforesaid 
exclusive and private opportunity to acquire the property. 
Because of the limited quantity of available surplus prop¬ 
erty, of the fact that Stack No. 5 consists in part of real 
property, of the favorable terms which Defendant is au¬ 
thorized to grant to purchasers in disposing of surplus 
property, particularly as contrasted with the terms which 
may be obtained through commercial channels, and of the 
extreme shortage of pig iron at the present time, Plaintiff’s 
aforesaid rights are uniquely valuable and irreplace¬ 
able. 

9 20. By failing to afford Plaintiff and other inter¬ 

ested purchasers the required notice and opportu¬ 
nity, Defendant acted in violation of, and in excess of his 
authority under, the above quoted the Surplus Property 
Act of 1944 and Regulation No. 5 thereunder. By acting 
in contravention of Regulation No. 5, Defendant failed to 
abide by his own procedures, as published in the Federal 
Register, and unlawfully required Plaintiff and other inter¬ 
ested persons to resort to procedures not so published and 
thereby violated Section 3 of the Administrative Procedure 
Act of 1946, (60 Stat. 238, 5 U. S. C. § 1002) and exceeded 
his authority thereunder. The effectuation of the above- 
described lease to Kaiser-Frazer would accordingly be an 
illegal and void act. 

21. By advising Plaintiff that he could not give consid¬ 
eration to its bid because of his previous transaction with 
Kaiser-Frazer and that he was bound to effectuate a long¬ 
term lease with the latter, Defendant has ruled that Plain¬ 
tiff was not entitled to notice of the availability of Stack 
No. 5 for disposal and to an opportunity to buy said facility 
and that Plaintiff’s bid therefore was entitled to no con¬ 
sideration. 
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22. Plaintiff is informed and believes that unless relief 
is granted as prayed for herein, Defendant will proceed to 
execute and effectuate the aforementioned long-term lease 
with Kaiser-Frazer. 

23. By virtue of Defendant’s acts and impending acts, 
Plaintiff is threatened with the loss of its aforesaid rights, 
which, as alleged in paragraph 19 above are special, unique 
and irreplaceable. Such loss will be irreparable in that 

Plaintiff has no adequate remedy at law. 

10 24. Plaintiff is entitled to the protection and pres¬ 

ervation by this Court of its aforesaid rights against 
Defendant’s acts and threatened acts done and threatened 
under color of, but in excess of, his official authority and 
jurisdiction and in fact representing action in his private 
capacity. 

25. A genuine, present and substantial controversy exists 
and is in dispute between Plaintiff and Defendant as to 
the existence of Plaintiff’s rights, Plaintiff’s eligibility to 
assert and exercise its rights, and the legality, validity and 
propriety of Defendant’s rulings, actions and threatened 
actions. It is necessary for the preservation and protection 
of Plaintiff’s rights that this Court declare those rights. 
And a judgment of this Court declaring and interpreting 
the rights of Plaintiff will terminate the controversy be¬ 
tween Plaintiff and Defendant and set the controversy at 
rest before it leads to a further invasion of Plaintiff’s 
rights. 

26. Plaintiff brings this action for and also on behalf of 
itself and also on behalf of all other persons whose inter¬ 
ests and rights have been similarly invaded, violated and 
threatened by Defendant. 

Wherefore, Plaintiff Prays: 

I. That the Court issue its summons directed to the De¬ 
fendant commanding him to appear and answer the allega¬ 
tions herein and to perform such orders and decrees as the 
Court may make in the premises. 

II. That the Court grant such provisional remedies or 
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relief during the pendency of this action as may hereafter 
be sought by Plaintiff and as the nature of the case 

11 may require, whether in order to preserve and pro¬ 
tect the jurisdiction of this Court over this cause, or 

to insure that the relief sought of this Court upon final 
determination is not previously rendered moot, nugatory 
or futile, or otherwise; all as the Court may deem just and 
proper in the premises. 

III. That upon final hearing the Court 

(a) Adjudge, declare and decree the legal relationships 
between Plaintiff and Defendant pursuant to the statutes 
and regulations hereinbefore referred to and in conse¬ 
quence of the facts hereinbefore alleged. 

(b) Adjudge, decree and declare that when Stack No. 5 
became available for sale in August 1948, Plaintiff and 
other interested persons and purchasers had a legally pro¬ 
tected interest in the disposition thereof, consisting in a 
statutory right to notice of that fact and a fair opportunity 
to make a proposal for and to buy said surplus property, 
pursuant to the provisions of Section 11(e) of the Surplus 
Property Act, Section 3 of the Administrative Procedure 
Act of 1946 and Section 8305.14 of War Assets Regulation 
No. 5. 

(c) Adjudge, decree and declare that in giving Kaiser- 
Frazer private and exclusive notice when Stack No. 5 be¬ 
came available for sale in August 1948 and the exclusive 
opportunity to buy it defendant acted in violation of the 
aforementioned statutes and regulation and in excess of his 
authority and jurisdiction thereunder, and thereby took 
action in his individual, unofficial capacity which deprived 
Plaintiff and other interested persons and purchasers of 
their legally protected rights under said statutes and regu¬ 
lations. 

(d) Adjudge, declare and decree that in consequence of 
Defendants failure to give interested persons and purchas¬ 
ers the required notice and opportunity to buy when Stack 

No. 5 became available for sale in August 1948, any 

12 disposition of said Stack No. 5 made by Defendant 
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(or by his agents, assistants, deputies or assistants or 
any one assuming to act under his direction) pursuant 
to the above-described private and exclusive notice and 
opportunity to Kaiser-Frazer is ineffective, null and void. 

(e) Issue a mandatory injunction requiring Defendant, 
individually and in his official capacity, (i) promptly to 
withdraw and cancel any offers, leases, contracts or other 
documents purporting to dispose of Stack No. 5 pursuant to 
the aforesaid private and exclusive notice given by him 
to Kaiser-Frazer of the availability thereof for disposal; 
(ii) to give interested purchasers appropriate notice of the 
availability of Stack No. 5 for sale or other disposal and 
an adequate time to submit proposals for Stack No. 5 and 
a fair opportunity to buy the same; and (iii) to consider the 
offer therefor heretofore submitted by Plaintiff or any 
which may hereafter be submitted by Plaintiff, pursuant to 
such notice and opportunity. 

(f) Grant the plaintiff such other, further and general 
relief as the nature of the case may require and the Court 
may deem just and proper in the premises. 

Respectfully submitted, 

The Wheland Company 
2000 Broad Street 
Chattanooga, Tennessee 

By its attorneys 

/s/ Thurman Arnold 
/ s/ Norman Diamond 

Arnold, Fortas & Porter 
1200 - 18th Street, N.W. 
Washington, D. C. 

Taber, Chambliss, Swafford & 
Claunch 

Chattanooga Bank Building 
Chattanooga 2, Tennessee 

William L. McGovern 
1707 H Street, N.W. 
Washington, D. C. 


IS 


13 Appendix “A” 

WAR ASSETS ADMINISTRATION 
OFFICE OF THE ADMINISTRATOR 
28 MAY 1948 

DISPATCHED AT 4:18 

EASTERN DAYLIGHT TIME 

MR. C. M. WHITE 

PRESIDENT, REPUBLIC STEEL CORPORATION 
CLEVELAND, OHIO 

MR. PRESTON TUCKER 
PRESIDENT, TUCKER CORPORATION 
CHICAGO, ILLINOIS 

THE WAR ASSETS ADMINISTRATION HAS TODAY DECLINED ALL 
BIDS RECEIVED IN CONNECTION WITH THE DISPOSAL OF THE 
GOVERNMENT-OWNED BLAST FURNACE AND BY-PRODUCT COKE 
OVEN PLANT KNOWN AS THE REPUBLIC STEEL FACILITY LO¬ 
CATED AT CLEVELAND, OHIO, DESIGNATED AS PLANCOB 257. THE 
WAR ASSETS ADMINISTRATION REJECTED THE BIDS BECAUSE 
THEY WERE INADEQUATE. /END/ 

JESS LARSON 
ADMINISTRATOR 

14 Appendix “B-l” 

t] ‘Cleveland, Ohio Aug. 9, 1948 

“Jess Larson 

War Assets Administrator 

Washington, D. C. 

“In reply to your telegram received here late August 6, 
1948, wish to reiterate it is our intention to discontinue 
operation of Cleveland blast furnace at the end of this 
month unless prior to that time a definite arrangement is 
made for future operation. We are and have been for more 
than a year aware of the consequences of discontinuance of 
this operation nevertheless in view of rental rates set forth 







14 


in your letter of July 29 we are unwilling to continue longer 
with the prospect of having unreasonable charges estab¬ 
lished retroactively. The rental rates you have proposed 
are considerably in excess of any rates we feel we would 
be justified in paying and the values on which they are 
based are out of line with the values established by you in 
the disposal of similar properties. If it is desired that we 
continue operation after Aug. 31 on an interim basis we will 
do so upon the rental basis set forth in our proposal dated 
Dec. 11,1947. We are not interested at all in operating on 
a cost plus a fixed fee basis. 

“C. M. White, Pres., 

Republic Steel Corp.” 

15 Appendix “B-2” 

WAR assets administration 
WASHINGTON 25, D. C. 

August 10,1948 

“C. M. White, President 
Republic Steel Corporation 
Republic Building 
Cleveland, Ohio 

“I acknowledge your telegram of August 9, 1948. In 
order to avoid discontinuance of the Cleveland blast fur¬ 
nace and coke ovens operation and in an effort to reconcile 
the difference of opinion as to proper rental for period from 
September 1,1947 to August 31, 1948 and future rental on 
short term interim basis I propose that the determination 
of proper rental charges be submitted to arbitration. The 
arbitration committee should consist of one member ap¬ 
pointed by each party with a third member selected by the 
appointees. In event of failure to agree as to third member 
within ten days such appointment be made by the Federal 
District Court for the Northern District of Ohio Sixth 
Circuit. Please notify me immediately if this proposal is 
agreeable to you. In consideration of the national econ¬ 
omy and defense aspects of the property I accept the offer 
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contained in your letter August 2, 1948 to keep the coke 
oven battery heated in order properly to protect it in the 
event of a shutdown. 

“Jess Larson 
Administrator” 

16 Appendix “B-3” 

“Cleveland, Ohio Aug. 11 

“Jess Larson, Administrator 
War Assets Administration 

“Your night letter telegram is received this morning. It 
seems to me entirely unnecessary to resort to arbitration in 
respect of the period from September 1, 1947 to date. In 
any event the urgency concerns future operation and we 
are unwilling to proceed except upon basis satisfactory to 
us determined in advance. In the absence of further advice 
we will make arrangement for protection of the coke oven 
battery as per your telegram. 

“C. M. White, President, 
Republic Steel Corp.” 

17 Appendix “C” 

WAR ASSETS ADMINISTRATION 
WASHINGTON 25, D. C. 

In reply refer to: 

PIN-C 
Plancor 257 

Republic Steel Corp. 

Cleveland, Ohio 

August 16,1948 

Kaiser-Frazer Corporation 

Willow Run 

Michigan 

Gentlemen: 

Plancor 257, Republic Steel Corporation, Cleveland, Ohio, 
was constructed by Republic Steel Corporation and has 



16 


since been operated by that company. The facilities are to 
some extent scrambled with the privately owned facilities 
of that company. The lease on the plant expired Septem¬ 
ber 1,1947 and this Administration has since been in nego¬ 
tiation with Republic with a view to the continued opera¬ 
tion of the plant. I have at various times made proposals 
to that company for an interim lease, for a long term lease 
with option to purchase, for an outright purchase and, be¬ 
cause of the paramount public interest presently existing, 
for operation under a cost plus fixed fee. All of these pro¬ 
posals have been rejected by Republic, which has refused 
to negotiate further and has also declined my offer to arbi¬ 
trate the questions in dispute. This company has further 
notified us that it will cease operations at the plant at mid¬ 
night August 31st. 

The continued operation of this plant is vitally necessary 
in the national interest of the United States, both for the 
general economy and for national defense. 

In order to provide for continued operation I propose 
its acquisition and operation by your company through 
purchase or a 20-year firm lease subject to the conditions 
set forth in the latter part of this letter. 

Pending detailed agreement on this I suggest that you 
shall operate the plant from September 1, 1948 under an 
interim agreement; the conditions of such interim lease and 
sales agreement to be as follow: 

(1) During the interim period you shall pay the War As¬ 
sets Administration as rental $1.50 for every ton of pig 
iron produced at the plant and $1.50 for every ton of 
coke produced at the plant. 

(2) You shall also pay the cost of operation, normal main¬ 
tenance, taxes and insurance, as prescribed by War 
Assets Administration. 

(3) The term of the interim agreement shall be until a sales 
agreement or long term lease has been agreed upon, or 

until the interim lease has been cancelled by 
18 either party on thirty (30) days notice, provided. 
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however, that the War Assets Administration shall 
not exercise its right of cancellation before yon 
shall have had sufficient time to recoup any expendi¬ 
tures made by you under the next following paragraph, 
or unless suitable reimbursement of such expenditures 
is arranged. 

(4) You shall defray from your own funds any extraordi¬ 
nary expenses necessary to reline the furnace, install 
additional facilities, make such necessary alterations 
or repairs necessary for the effective and efficient op¬ 
eration of the plant as do not constitute ordinary main¬ 
tenance. Such expenditures shall be made by you sub¬ 
ject to prior approval of War Assets Administration 
and under its supervision. These expenditures shall, 
however, be for the account of War Assets Administra¬ 
tion and the rentals payable under this interim lease, 
the long term lease, or the purchase price due under the 
purchase agreement herein set forth shall be adjusted 
to reflect these expenditures at the time of payment. 

(5) Should you elect to purchase the facilities, War Assets 
Administration agrees to sell them “as is, where is” 
for the base price of $14,200,000, which I have estab¬ 
lished as fair value for maximum utilization, subject 
only to the following conditions: 

(a) That the feasibility of operation of the facilities 
by you be established by actual operation. 

(b) That an adjustment of the base price be made by 
mutual agreement reflecting any loss of produc¬ 
tivity sustained by you, resulting in whole or in 
part by possible lack of cooperation or obstruction 
on the part of Republic Steel Corporation. The 
sale shall be consummated at the earliest possible 
moment at which time the interim lease shall be 
cancelled. 

(c) Payment of above purchase price to be made 15% 
cash on closing and balance in equal quarterly 
installments over a period of twenty (20) years 
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together with interest at 4% per annum on unpaid 
balance. 

(6) In the event that you choose to acquire the plant under 
a long term lease agreement the terms and conditions 
thereof shall he as follows: 

(a) A production rental of $2.00 per ton for each ton of 
pig iron produced and $1.50 for each ton of coke 

produced at the plant based on the existing price 
19 of $43.00 for pig iron. For each $1.00 ton in¬ 

crease or decrease in such market price the 
rentals shall be increased or reduced to the extent 
of of per ton for pig iron and 3 Yoj per ton of coke, 
provided, however, that in no event shall such 
rentals be less than $1.50 per ton of pig iron and 
$1.25 per ton of coke; and further provided that 
rentals for any year shall not be less in the aggre¬ 
gate than $800,000. 

(b) The lease period shall extend for twenty (20) 
years unless terminated through the exercise of 
the purchase option set forth below. 

(c) At any time prior to six (6) months before the 
expiration of the lease you shall have the option to 
purchase the facilities for the sum of $15,200,000 
as of the effective date of the lease. This option 
price shall decrease by an amount equal to the 
rentals paid less the sum of $608,000 per annum 
(an amount which represents 4% per annum on 
$15,200,000). In the event of exercise of the op¬ 
tion payment shall be made 20% in cash on closing 
and the balance in equal quarterly installments 
over the unexpired term of the lease with interest 
at the rate of 4% per annum. The purchase option 
price is based on the effective and efficient opera¬ 
tion of the entire facility. If any portion of it can¬ 
not be operated properly and economically, and 
must, therefore, be removed or re-erected, the cost 
of such removal and re-erection may be advanced 
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by you and the expense thereof, if approved by 
War Assets Administration, may be deducted from 
the rentals and/or purchase price as the case may 
he. 

i (7) In any disposal to you the War Assets Administration 
shall transfer to Kaiser-Frazer Corporation any and 
all rights which it has with respect to the plant in 
order that the lease and purchase may be effective and 
that the plant can be efficiently and economically oper¬ 
ated; War Assets will use its best efforts to assist 
Kaiser-Frazer in defending any law suits which, in the 
sole opinion of War Assets, are designed to impede the 
efficient and economical operation of the plant; War 
Assets, upon the request of Kaiser-Frazer, will use 
any and all rights of eminent domain or condemnation 
i which it has the right to exercise and which, in the sole 
opinion of War Assets Administration, is necessary 
in order to make the plant efficiently and economically 
operable; and War Assets will assist the lessee in any 
other reasonable way to make the plant efficiently and 
economically operable. 

20 (8) Kaiser-Frazer Corporation shall have the power 

to assign all of its rights and duties under this 
offer to any other corporation or firm with the prior 
approval of the War Assets Administration. 

(9) This agreement shall contain such other terms and con¬ 
ditions as are mutually satisfactory to War Assets 
Administration and Kaiser-Frazer Corporation, and 
any other legal requirements deemed necessary by the 
Office of Beal Property General Counsel. 

(10) This offer will remain effective until midnight on 
August 26, 1948. 

Sincerely yours, 

Jess Larson 
Administrator 


I 
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21 Appendix “D” 

KAISEB-FRAZEB CORPORATION 
WILLOW BUN, MICHIGAN 

K 

F 

August 17,1948 

Mr. Jess Larson 
Administrator 
War Assets Administration 
Washington 25, D. C. 

Reference Republic Blast Furnace 
j Cleveland, Ohio 

Plancor 257 

Dear Mr. Larson: 

We hereby accept your offer relating to the Cleveland 
Blast Furnace, Plancor 257, contained in your letter of 
August 16,1948. 

Very truly yours, 

Kaiseb-Frazeb Cokpobation 
By /s/ T. M. Pbice 

Vice President 

TMP :md 

22 Appendix “E” 

COPY 

August 24,1948 

Mr. Jess Larson, Administrator, 

War Assets Administration, 

Temporary Building I 
Washington, D. C. 

On July 20 your Mr. A.. C. Walton advised our Charles A. 
Gwin that no immediate action was to be taken regarding 
the disposal or lease of blast furnace and facilities at Cleve¬ 
land for 60 or 90 days. On August 11 your Mr. Curren 
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advised our Mr. F. H. Stephens that no plans were being 
considered for disposal of these same facilities. This was 
again confirmed in conversation on August 16 with your 
Col. J. H. Williams. The explanation of your action by Mr. 
Ellis to our Mr. Stephens and Senator Kenneth D. McKel- 
lar on August 20 is still unsatisfactory. Stoppage of the 
flow of pig iron from this furnace would disrupt production 
in our foundry and hundreds of others with consequent 
serious repercussions on employment and production. This 
would immediately be reflected in disruption of production 
schedules and stoppage in businesses dependent on castings 
from these various foundries. In view of the above we ask 
that lease with Kaiser-Frazer be immediately cancelled. 
As operators of one of the nation’s largest production 
foundries we hereby offer to lease the property known as 
Plancor 257 at a price of one hundred thousand dollars 
more than the price you offered the same facilities to 
Kaiser-Frazer on August 16. Since we have been and are 
a customer of Republic Steel we feel confident that a mu¬ 
tually satisfactory agreement can be worked out between 
their organization and our own to assure uninterrupted 
production and shipments. 

The Wheland Company, 

Gordon P. Street, 

President 

23 Filed Nov 12 1948 

Defendant’s Motion to Dismiss the Complaint, or for 
Summary Judgment 

Now comes the defendant, Jess Larson, War Assets Ad¬ 
ministrator, and moves the Court to dismiss this action on 
the grounds that: 

1. The complaint fails to state a claim against the defen¬ 
dant upon which relief can be granted; 

2. The plaintiff has no standing to sue; 
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3. The court lacks jurisdiction over the subject matter 
of the action in that this is a suit against the United States 
to which the United States has not consented; or in the 
alternative, for summary judgment for the defendant on 
the ground that there is no genuine issue as to any material 
fact and that defendant is entitled to a judgment as a mat¬ 
ter of law. 

In support of this motion, the court is respectfully re¬ 
ferred to the affidavits of Jess Larson, A. C. Walton, Rob¬ 
ert E. Curran, and J. H. Williams, and to defendant’s mem¬ 
orandum of points and authorities. 

H. G. Morison 
Assistant Attorney General 

George Morris Fay 
United States Attorney 

Edward H. Hickey 
Special Assistant to the 

\ Attorney General 

• ••••••*•• 

25 Filed Nov 12 1948 

Affidavit 

City op Washington, District of Columbia, ss. 

Jess Larson, being duly sworn, deposes and says: 

1. I am now, and have been since December 1947, the 
War Assets Administrator, duly appointed by the President 
of the United States, and am acting under and pursuant to 
Executive Order 9689, dated January 31, 1946, and Reor¬ 
ganization Plan No. 1, effective July 1, 1947; and, as such 
Administrator, certain properties have been and now are 
entrusted to my care, supervision, and control, and for dis¬ 
posal ; said properties having been declared surplus to the 
needs of the United States of America by Reconstruction 
Finance Corporation, pursuant to the provisions of the 
Surplus Property Act of October 3, 1944. 
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2. The statements made in this affidavit are based upon 
information received by me in my official capacity and 
which I believe to be true and accurate. 

3. Among the surplus properties so entrusted to me for 
disposal was a certain facility known as Plancor 257, and 
described in plaintiff’s complaint as Stack No. 5, consisting 
of a blast furnace, a battery of 75 coke ovens, docks, power 
plant, and related facilities for the production of pig iron, 
coke, and by-products (gases, light, oil, bensol, toluol). 
Plancor 257 adjoin^ and is intermingled with a plant owned 
and operated by Republic Steel Corporation, located at 

Cleveland, Ohio. 

26 4. Plancor 257 was constructed under the direc¬ 

tion and with funds of Defense Plant Corporation in 
February 1942, and operation thereof began in October 
1943 by Republic Steel Corporation pursuant to their 
lease with Defense Plant Corporation which provided, 
among other things, for the construction and operation of 
the Government-owned plant and an option to purchase 
same. The lease also provided that RFC might acquire, 
by lease, purchase and easement, those portions of the 
plant necessary to its independent operation which were 
located on Republic’s property. The plant was and is 
capable of independent operation. Plancor 257 was oper¬ 
ated at full capacity until November 1944, and went out of 
blast on or about May 18, 1945. On October 5, 1945, Re¬ 
public Steel Corporation gave notice to Defense Plant Cor¬ 
poration of its intention to terminate the agreement of 
lease, and waived its option to purchase. Thereafter, the 
furnace was maintained by Republic in a standby condition; 
the coke ovens, while not in operation, were maintained at 
a normal operating temperature; and the yard, docks and 
power house were continued in use in connection with oper¬ 
ations of the Republic-owned facility. 

5. Upon information and belief, Reconstruction Finance 
Corporation, on March 12,1946, authorized Republic to con¬ 
tinue operation of Plancor 257 on a month-to-month basis. 
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By letter dated March 18,1946, pursuant to Surplus Prop¬ 
erty Board Regulation 10 (now War Assets Regulation 5) 
Section 8305.30, Reconstruction Finance Corporation gave 
preliminary notice to War Assets Corporation, predeces¬ 
sor of War Assets Administration, of its intention to de¬ 
clare Plancor 257 surplus. Thereafter, pursuant to the 
Surplus Property Act and War Assets Administration Reg¬ 
ulation No. 5, uniform and wide public notice was given 


concerning the availability of Plancor 

257 for 

sale 

: or lease, 

including advertisement, on the dates 

shown, in the follow- 

ing publications: 




Chicago Tribune 

May 

9, 

1946 

Philadelphia Inquirer 

May 

9, 

1946 

Pittsburgh Post-Gazette 

May 

9, 

1946 

St. Louis Globe Democrat 

May 

9, 

1946 

Houston Post 

May 

9, 

1946 

Birmingham News 

May 

10, 

1946 

Minneapolis Star 

May 

10, 

1946 

Minneapolis Journal-Tribune 

May 

10, 

1946 

Wall Street Journal, New York 

May 

9, 

1946 

Wall Street Journal, San Francisco May 

10, 

1946 

New York Journal of Commerce 

May 

8, 

1946 

Chicago Journal of Commerce 

May 

9, 

1946 

Cleveland Plain Dealer 

May 

8, 

1946 


27 (a) The form of advertisement appearing in the 

publications above set forth is illustrated by the 
photostatic copy of said advertisement appearing in the 
May 8, 1946 edition of the Chicago Journal of Commerce, 
copy of which is hereto attached, marked Exhibit A, and 
made a part of this affidavit. 

(b) In addition, many thousands of brochures containing 
a description and photographs of Plancor 257 have been 
circulated throughout all parts of the country. Copy of 
such a brochure is hereto attached, marked Exhibit B, and 
made a part of this affidavit. 
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(c) Plancor 257 was also described in detail in the fol¬ 
lowing publications, which were distributed to banks, com¬ 
mercial organizations, and industry throughout the coun¬ 
try: 

Second Advance Listing, Government-owned Industrial 
Plants, August 1945 

Plant Finder, Listing of Government-owned Industrial 
Plants, September 1946 

Plant Finder, A Buyer’s Guide, Government-owned In¬ 
dustrial Plants, June 1947. 

Plant Finder, A Buyer’s Guide, Government-owned In¬ 
dustrial Plants, February 1948 

Plant Finder, A Buyer’s Guide to Government-owned 
Industrial Plants, July 1948. 

Hereto attached, marked Exhibit C, and made a part of this 
affidavit is a copy of the Plant Finder, dated July 1948, 
which contains a description of Plancor 257 as it appeared 
in all the Plant Finders above described. 

The 1 ‘Wide public notice,” as above described, is in ac¬ 
cordance with the normal procedure followed by War As¬ 
sets Administration, pursuant to Section 11(e) of the Sur¬ 
plus Property Act of 1944 and War Assets Administration 
Regulation 5, and was followed by War Assets Administra¬ 
tion in the disposition of all its industrial plants. 

6. A formal declaration of surplus on Surplus Property 
Board Form No. 5, was transmitted by Reconstruction 
Finance Corporation to War Assets Administration on 
March 31, 1947 and War Assets Administration assumed 
custody of and accountability for this property as of Sep¬ 
tember 1,1947. On July 29,1947, War Assets Administra¬ 
tion advised Republic that its interim lease agreement with 
Reconstruction Finance Corporation would be terminated 
as of August 31,1947, and thereafter a proposal for a new 
interim agreement was submitted by War Assets Adminis¬ 
tration to Republic. 
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On December 11, 1947, Republic submitted a formal pro¬ 
posal to lease the property at a minimum rental of $300,000 
per annum for ten years with option to buy for $13,605,300, 
which expired, by its terms, on January 10, 1948. 
28 Copy of this proposal is hereto attached, marked 
Exhibit D, and made a part of this affidavit. This 
proposal was reinstated by Republic in its letter dated Jan¬ 
uary 19, 1948, which included an alternative to the pro¬ 
posal of December 11,1947 to lease the entire facility. Copy 
of the letter of January 19,1948 is hereto attached, marked 
Exhibit E, and made a part of this affidavit. 

Tucker Corporation of Chicago made a written offer to 
War Assets Administration dated January 19,1948, which 
contained five alternative proposals for the sale or lease of 
Plancor 257 to that Corporation. 

7. Both Tucker and Republic requested and were given 
an opportunity to appear before the War Assets Adminis¬ 
tration General Review Board to state their proposals. 
Additional data which the Board deemed essential to the 
proper consideration of these bids was requested and sup¬ 
plied by Republic and Tucker. After discussions with rep¬ 
resentatives of the Commerce Department and National 
Security Resources Board, and after a personal inspection 
of Plancor 257 by the Review Board, they recommended to 
me that the proposals of Tucker and Republic be rejected. 

The cost to the Government for the acquisition of Plancor 
257 was in the sum of $28,050,180, upon which my apprais¬ 
ers placed a fair valuation to Republic in the sum of $17,- 
924,000 and a fair valuation to others of $16,524,000. A 
lesser valuation was placed on Plancor 257 for acquisition 
by others than Republic for the reason that the cost of 
“unscrambling” the facility would have to be taken into 
consideration. 

After analyzing the respective proposals of Tucker and 
Republic, and reviewing the recommendations of my Gen¬ 
eral Review Board, I determined that said proposals were 
inadequate and notified Tucker and Republic that their pro¬ 
posals were rejected on May 28, 1948. 
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8. By letter dated July 29, 1948, Republic was advised 
that I had approved the rental of the property to Republic 
on a month-to-month basis, cancellable by either party on 
30 days notice, at a rental rate of $1,500,000 per annum, ef¬ 
fective September 1, 1947 and ending August 31, 1948. 
Copy of said letter is hereto attached, marked Exhibit F, 
and made a part of this affidavit. 

29 9. By two letters, each dated August 2, 1948, Re¬ 

public informed me that they took exception to the 
proposed rental, and declared their intention not to operate 
Plancor 257 on an interim basis after September 1, 1948; 
and that, in the absence of satisfactory arrangements, Re¬ 
public would cease operation of the plant upon August 31, 
1948 and surrender Plancor 257 to War Assets Administra¬ 
tion. Copies of said letters are hereto attached, marked 
Exhibit G, and made a part of this affidavit. 

By telegram dated August 5, 1948, I requested Republic 
to reconsider its decision to close down the facility and 
invited any counterproposal Republic might see fit to make 
and, in any event, that they give serious consideration to 
continued operation of the facility after August 31, 1948. 
I also offered to consider a cost-plus-a-fixed-fee contract 
for Republic’s continued operation of the plant. Copy of 
said telegram is hereto attached, marked Exhibit H, and 
made a part of this affidavit. 

By telegram dated August 9, 1948, Republic reiterated to 
me its intention to discontinue operations on August 31, 
1948. Copy of said telegram is hereto attached, marked 
Exhibit I, and made a part of this affidavit. 

Realizing the serious effect of the discontinuance of the 
operations of Plancor 257, I again, by letter dated August 
10, 1948, proposed to Republic that the question of proper 
rental charges be submitted to arbitration. Copy of said 
letter is hereto attached, marked Exhibit J, and made a 
part of this affidavit. 

On the following day, I received a telegram from Repub¬ 
lic, in which that Corporation advised that it was unwilling 
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to proceed except “upon a basis satisfactory to us, deter¬ 
mined in advance” and arbitration was refused. Copy of 
said telegram is hereto attached, marked Exhibit K , and 
made a part of this affidavit. 

10. Thus, in the course of a period of less than two weeks, 

I was advised by Republic no less than three times of its 
intentions to cease operations of Plancor 257 on August 
31, 194S, except on Republic’s terms. In addition, C. M. 
White, President of Republic, indicated to me on July 21, 
1948, that due to the lack of profit in the pig iron business, 

it was time for Republic to get out of that business. 

30 Having in mind the vital importance of the output 

of Plancor 257 to our domestic economy and the 
stepped-up national defense program, I was faced with the 
serious problem of the withdrawal of the production of 
Plancor 257 from the national supply of pig iron. I am 
informed and believe that the productive capacity of 
Plancor 257 is in the amount of 425,000 tons of pig iron per 
year. Consequently, by telegram dated August 16, 1948,1 
advised Republic as follows: 

“I must conclude that your decision to shut down Gov- ■ 
ernment-owned blast furnace and coke oven plant at Cleve¬ 
land, Ohio on August 31, 1948 is final. Accordingly this 
Administration is proceeding with plans to achieve con¬ 
tinued operation. In the event you should reconsider prior 
to shutdown I will be glad to consider any factual data you 
may care to present bearing upon your inability to operate 
the plant on a competitive and economic basis under the 
terms proposed at our discussions during latter part of 
July. Unless other firm arrangements are entered into in 
the meanwhile.” 

11. I had made no commitments in reply to prior in¬ 
quiries of Kaiser-Frazer Corporation concerning the avail¬ 
ability of this facility. Upon information and belief no 
authorized member of my staff had made any commitment 
or entered into any negotiations with Kaiser-Frazer Cor¬ 
poration for the acquisition of Plancor 257. 
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Upon receipt of the telegram from Republic, dated Au¬ 
gust 11,1948 (Exhibit K) it was my determination as War 
Assets Administrator that no arrangements satisfactory 
to the best interests of the Government could be made with 
Republic. It was, therefore, necessary that I should act 
quickly in order to assure the domestic economy that the 
production of this plant would not cease on August 31, 
1948. In behalf of the Government of the United States, 
I was concerned with keeping the furnaces of Plancor 257 
in operation for the overall economy of the country and 
avoiding the expenditures necessary to put the furnace back 
into blast once it was shut down, such expense being esti¬ 
mated at $500,000. I consequently obtained assurances 
from Kaiser-Frazer Corporation that they would keep the 
furnace in operation if put into possession. Up to the time 
I submitted the proposal to Kaiser-Frazer Corporation, 
only Republic and Tucker submitted offers either to pur¬ 
chase or to lease Plancor 257, and neither of said offers was 
acceptable. My staff had informed me that after careful 
consideration it was their opinion that the leasing 
31 and operation of the Government-owned facilities 
included in Plancor 257 would require an annual 
working capital of at least $8 million. I ascertained from 
sworn financial statements submitted to me by Washington 
representatives of the Kaiser-Frazer Corporation that that 
organization did possess adequate capital and operational 
ability to operate the furnace. I further inquired and re¬ 
ceived assurances from the representatives of Kaiser- 
Frazer Corporation that they had available an immediate 
supply of ore and coal which would permit continued opera¬ 
tion without interruption. Therefore, as War Assets 
Administrator, it was my official determination that a pro¬ 
posal be made to negotiate the sale or lease of Plancor 257 
with Kaiser-Frazer Corporation, the sole interest which I 
had reasonable grounds to believe would be desirous of 
acquiring Plancor 257. 

Pursuant to the discretion vested in me by the Surplus 
Property Act of 1944, and in accordance with my regula- 
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tions as published in the Federal Register, I determined 
that, after the wide public notice of the availability of this 
plancor for sale or lease and the rejection of the Tucker and 
Republic offers by reason of their inadequacy, that it was to 
the best interest of the Government to negotiate with 
Kaiser-Frazer for the acquisition of Plancor 257. 

Having concluded that Republic definitely would not con¬ 
tinue operation of Plancor 257 after August 31,1948, upon 
any terms reasonably within the purview of the Surplus 
Property Act of 1944, and as a result of the informal in¬ 
quiries previously made by Kaiser-Frazer Corporation, 
and after discussion with their Washington representative 
on August 11th through August 14, 1948, I transmitted a 
letter dated August 16, 1948 to Kaiser-Frazer Corporation 
proposing that that Corporation acquire Plancor 257 at a 
minimum annual rental basis of $800,000, with an option to 
purchase for $15,200,000, or an outright purchase of $14,- 
200,000, both purchase options being subject to a reduction 
commensurate with the actual cost of “unscrambling” the 
facility to an extent necessary to make the plancor an ef¬ 
ficient independent operation. Copy of said letter is con¬ 
tained in the complaint, and marked “Appendix C”. By 
letter of August 17, 1948 (Appendix D to the Complaint), 
Kaiser-Frazer accepted my offer of August 16. 

12. By letter dated August 24,1948 (See Appendix E of 
the Complaint), plaintiff submitted an offer to acquire 
Plancor 257 “at a price of one hundred thousand dollars 
more than the price you offered the same facilities to 

Kaiser-Frazer on August 16”. Prior to the receipt 
32 this communication, I had no knowledge nor was I 

informed that the plaintiff was interested in the ac¬ 
quisition by lease or purchase of Plancor 257. In view of 
the firm commitment to Kaiser-Frazer Corporation, plain¬ 
tiff’s offer was rejected. 

13. By letter dated August 24,1948, copy of which is at¬ 
tached, marked Exhibit L, and made a part of this affidavit, 
Kaiser-Frazer Corporation offered to lease Plancor 257 for 
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20 years, beginning September 1, 1948, in accordance with 
the proposal set forth in my letter dated August 16, 1948, 
and accepted by Kaiser-Frazer on August 17, 1948. After 
further negotiations with Kaiser-Frazer Corporation, by 
letter dated August 31, 1948 that Corporation submitted 
an offer to enter into a lease agreement with War Assets 
Administration for the leasing of Plancor 257, which was 
accepted by me as War Assets Administrator. Copy of 
said letter and acceptance by me is hereto attached, marked 
Exhibit M, and made a part of this affidavit. The lease 
was executed on October 16,1948. 

14. In accordance with Section 20 of the Surplus Prop¬ 
erty Act of 1944, by letters dated August 24 and August 31, 
1948, advice was requested from the Attorney General as to 
whether or not the proposed disposal of Plancor 257 to 
Kaiser-Frazer Corporation was in violation of the antitrust 
laws. Copies of said letters are hereto attached, marked 
Exhibit N, and made a part of this affidavit. By letter 
dated October 16, 1948, the Department of Justice replied 
that this disposal would not violate the antitrust laws. 

15. After the disposal of Plancor 257 to Kaiser-Frazer 
Corporation, as stated herein and by letter dated August 
27, 1948, copy of which is attached, marked Exhibit 0, and 
made a part of this affidavit, Kaiser-Frazer Corporation 
and Republic entered into an agreement for the continua¬ 
tion of operations of Plancor 257 after September 1,1948. 

Jess Larson 

Subscribed and sworn to before me this 10th day of 
November, 1948. 

Madeline O’Brien, 

Notary Public 

My commission expires 8-1-52. 
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BLAST FURNACES AND COKE PLANTS 

FOR SALE OR 1EASE 
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plants are now 


■no present lessees 
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to the ri g h ts of the 


BLAST FURNACE -380 N. T. Pit Iran per day 
A w dCyaicy:— 127.000 N. T. Sf Iron per year 


Mari Sissl Co. (Ussoo) 

BLAST PURKACKS «2> 1250 N.T. Pip Tron prr day had) 
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CORK OVENS 146 Koppem Owns 
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A atari cow Stool a Who Co. of N. J. (lottoo) 
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Stic: 3 arrea 
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Knppors Co* loc. (lossoo) 

BLAST FURNACES- «2* 700 X. T. Pig Iron prr day (tod) 
Annual Capacity:—465.UW> N. T. Pig bun per year 
COKE OVENS— 49 Koppcm Oma 
Annual Capacity:- 435.000 N.T. Coke par year 
Site: 210.75 am* 



I lei ins as much from numerous 
parts shot tapes as some other pro¬ 
ducers. In. building up its assem¬ 
blies fnmi the present level, how¬ 
ever. Hudson will be limited by the 
extent to which the parts supplier 
nhu has Jitn reopened is able to 
incrcar« his output. 

"As far ns our suppliers* plants 
ate concerned, the passage of time 
inrieflse* ptospeets of better open* 
a.ions.** Nr. limit said. “We have 
been going through a process of 
correcting the labor sit nation in In¬ 
dividual plants. This has taken 
time, beennse the problem has dif¬ 
fered nmotiy plants. Some have 
had incentt' e ware plans, some 
have had day rates. Those Indi¬ 
vidual situations all had to be 
ironed out 

Quieter L abor SH nation A re n 

"Quite a few sit rat ion* have now 
been comoted. Wape matters are 
the principal bone of contention, 
and they are gradually being 
worked out. There muv he flare- 
ups. but we are in hopes that we 
are progressing to the time when 
we shall enjoy better continuity and 
fullness of operations.** 

Hudson was able to make over 
24.060 ear* until the suppliers’ 
strike forced a shutdown at tba 
«nd of March. Employmcr* now 
totals 12.600 and eventually the 
company hopes to build up to ap¬ 
proximately 20 , 000 . 

Production is being stressed, be¬ 
cause the company is able to sell 
all the ears which it can make Utj* 
year. llr. Barit said. IntrodurtWM 
of a 1BI7 line Is not planned, in 
the lotcs'vablo future, since the 
company feds that it would be un¬ 
wise to interrupt output of the 1946 
cars at this time. New models are 
l»*ing pr e pared by the research and 
development staff. The question of 
when to introduce new models will 
he reviewed from time to time. As 
yet no date has been set. 

The enthusiastic reception accord¬ 
ed to the Hudson this year by the 
public together with the bo — d ; 
h of the ‘ 


purr bases is expected to increase 
hut may not be sufficient to offset 
declines In income from other 
sources a |hat total income pay¬ 
ments in the eecond quarter may 
he slightly below those of the first 
quarter. However, consumer ex- 
ipendltures and retail rales prob¬ 
ably will continue To rise. By the 
third quarter, the expected in¬ 
crease in the output of goods and 
services should result in a rise in 
total income payments, bringing 
them close to the level attained in 
.the first quarter which would be 
about 2 per cent below the third 
quarter of 1946. 
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N. T. Pi* Iroa per day 
N. T. Pig Iron per year 



KtppmC*«l 

BLACT FURNACES - «!*• TOO N. T. Pig Imn per day feck) 
Annual Capacity:-465.000 N. T. Pig 1 nm par year. 

COKE OVENS—Happen Owns 
Annual Caparity:- 436.0U0 N. T. Coke per year 
Sir: 2in.7.'i wm 
Capable of independent < 


BLAST FURNACE -*00 N. T. Pi* Iron per day 

‘- 1 Capacity: - - £10.000 N. T. Pig Iron par yea 

COKE OVENS—*5 WifamU* Oeena 
Annuel Cxi peril y: -I»S» N. T. Coke par year 
Site:—Mein Flent. 9.1 ea ’ 

Not capeWo of iadapendai 



BLAST FURNACR—1200 N.T. Pip Inn par day 
Annuel Capacity:-399400 N. T. Pip Iron per year 
COKE OVENS—78 Kopnera Oveno 
Annual Goodly:—875.000 N. T. Coha oar year 
IRON MINKAORK BKNRK1C1ATION PLANT 
fKUa fl|i|irnihnaHlT 11.77* am in fae and 21,7*5 
ore nrhta. * 

Capable of indr 


BLAST FURNACE—1300 N.T. Pig Iron | 

*--* "---N. T. Pi Iron j 



BLAST FURNACR- 709 N. T. PS* Iron per day 
Anoual Capacity:—274^)00 N. T. fig Iron par yea 
COKE OVENS—47 Hoppers Oeana 
Ananal Crpsrily:—252,000 N. T. Coke par year 
Site:—Main Plant. 207 
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company fw*u that It would be un- 
win* tn interrupt outfit of the 1946 
cam at thin time. N«r model* are 
Ifta* prepared hy the research and 
development ntaff. The question of 
when to introduce near models will 
he reviewed from time to tune. As 
yet no date hiu> been act. 

The enthusiastic reception accord* 
ed to the Hudson thU year by the 
public together with the sound 
growth of the dealer organization 
repre s ent tangible achievements 
which s!-ould aid the company's 
progress. Mr. Barit said. More 
than 522.000.000 la being spent by 
the over 1.000 retail Hudson dealers 
for the new sales sad service fa¬ 
cilities. 


Republic to Use 
[Automotive Parts 

Standard automotive electrical 
equipment manufactured by the 

Electric Anlo*Llte Co. will serve 

• 

as original equipment on the 3.000 
Sea bees to be constructed thin year 
by the Republic Aviation Cotp.. 

In announcing the selection of 
Auto*Lite equipment Alfred Mar* 
chev, president of Republic Avia* 
tion. sold: "Extensive utilization of 
adaptable automotive equipment 
for the Sea bee is a logical part o’ 
Republic’s program for reducing 
the cost of personal airplanes, and 
at the same time increasing their 
range of usefulness and their last* 
ing serviceability. It is part of n 
policy which alms to make It both 
possible and practical for more 
people to fly. and to make more 
people want to fly. 

“The automotive Industry, for* 
tuaately. has never learned the ter* 
rifle disadvantage the aircraft in¬ 
dustry has been working under by 
assuming that anything of an air¬ 
craft nature has an automatic li¬ 
cense to permit higher manufac¬ 
turing costs. Actually much auto¬ 
motive equipment Is perfectly suit¬ 
able for aircraft use. and tn many 
:asss it baa' the advantage of the 
lutomotive Industry's accumulated 
licnow-how and Is backed by many 
•• use 01*4 r-- 
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[Notation re Exhibit “B”: This exhibit is an eight- 
page folder, Plancor 257, containing a number of pictures 
and a detailed description of the property, and bears Tran¬ 
script page numbers 34-41.] 


42 Exhibit “C” 

Filed Nov 12 1948 
i PLANT FINDER 

July 1948 

A Buyers 7 Guide to 
Government-Owned 
Industrial Plants 

war assets administration 

OFFICE OF REAL PROPERTY DISPOSAL 
WASHINGTON 25, D. C. 


66 IRON AND COKE PLANT 

450,000 tons pig iron per year 
480,000 tons coke per year 

Republic Steel Corporation, 

Cleveland, Ohio.—Plancor 257. 

Designed to augment lessee’s facilities for production of 
pig iron, coke, by-products (gas, light oil, benzol, toluol,’ 
etc.) and blast furnace coke. 

Land: 38 acres. 

Buildings and Structures: Total floor area 110,000 sq. ft. 
Thirty buildings, the larger one of fire-proof construction. 
Smaller buildings of masonry construction. 

Power House, 26,000 sq. ft., has clearance of 85'. 

Warehouse & Machine Shops, 17,000 sq. ft. Boiler House, 
9,500 sq. ft., clearance 70'. 
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Installed are Battery 75 Koppers coke ovens, 1,300 tons 
blast furnace, etc. 

67 Utilities : City and local utility company. Water 
also pumped from river. 

Transportation : Sidings on site. 

Refer — Washington , D. C.—Office Real Property . 

83 Exhibit “D” 

REPUBLIC STEEL CORPORATION 
CLEVELAND 1, OHIO 

December 11,1947 

Brigadier General James A. Mollison 
Associate Administrator 
War Assets Administration 
Washington 25, D. C. 

Plancor 257 

Republic Steel Corporation 
Cleveland, Ohio 

Dear Sir: 

Supplementing our letter of September 19,1947 in which 
a proposal was made by Republic Steel Corporation to 
lease the blast furnace and by-product coke over plant at 
Cleveland, Ohio and as a result of continued negotiations 
which we have had with your Iron & Steel Branch extending 
over a period of several months, we wish to make an 
amended proposal to lease these facilities on the basis of 
the following terms and conditions: 

A—Effective date of lease: September 1,1947. 

B—Period of lease shall be for ten (10) years from Sep¬ 
tember 1,1947, Lessee to be afforded the right to renew the 
lease for additional period of not less than five (5) years 
each on these same terms and conditions, provided notices 
of intention to renew are given one year in advance. 
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C—Lease shall include option to buy the subject prop¬ 
erty in its entirety within four-fifths of the then existing 
lease period at whichever of the following provides the 
higher return to the Government: 

(1) The fair value of the property of $13,605,300 plus 
interest at four percent per annum from September 1,1947, 
less rental payments, plus interest at four percent per an¬ 
num from the date of each rental payment to the date the 
option is exercised, (or) 

(2) The fair value of the property of $13,605,300 less de¬ 
preciation at the rate of four percent per annum from Sep¬ 
tember 1, 1947, to the date the option is exercised. 

84 D—Lease shall include option to buy separately 

the by-product coke oven plant within four-fifths of 
the then existing lease period at whichever of the following 
provides the higher return to the Government: 

(1) The minimum lease value of the by-product coke 
plant of $5,936,000 plus interest at four percent per annum 
less rental payments thereon plus interest at four percent 
per annum from the date of each rental payment to the date 
the option is exercised, (or) 

(2) The minimum lease value of the by-product coke oven 
plant of $5,936,000 less depreciation at the rate of four per¬ 
cent per annum to the date the option is exercised. 

E—1. Minimum production monthly rentals for Republic 
shall be: 

$ .767 for each net ton of pig iron produced in Govern¬ 
ment blast furnace at Cleveland, Ohio, 

.762 for each net ton of coke produced in Government 
coke ovens at Cleveland, Ohio, 

.198 for each net ton of total coke produced in existing 
Republic and Government coke ovens at Cleve¬ 
land, Ohio. 
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.227 for each net ton of total pig iron produced in 
existing Republic and Government blast furnaces 
at Cleveland, Ohio 

2. The above rentals are payable monthly within twenty 
days after the close of each month and shall be credited with 
minimum rentals required under F. 

F—M inim um rental shall be no less than $25,000 each 
month and shall be cumulative during the period of the 
lease and any extension thereof and shall be payable quar¬ 
terly in advance on the first day of each quarter. 

G—The subject property shall be leased only in its en¬ 
tirety on an “as is and where is” basis. 

H—All maintenance, taxes, and insurance on the subject 
property in its entirety shall be for the account of Lessee. 

I—The property under the subject plancor in its entirety 
shall, at the expense of Lessee, be maintained in good repair 
and in good operating condition and shall at all times dur¬ 
ing the period of the lease be subject to inspection by the 
Government. 

85 J—Effective as of September 1, 1947 the Govern¬ 

ment shall have no further financial responsibility 
with regard to the subject property of any nature whatso¬ 
ever, during the lease period. 

El—Compliance with the requirements of Regulation No. 
5, including amendments thereto, of War Assets Adminis¬ 
tration. 

L—Clearance by Department of Justice that proposed 
disposition is not violative of the anti-trust laws of the 
United States. 

The above proposal is made subject to your acceptance 
within thirty days from the* date of this letter, but we hope 
that the matter can be concluded in a shorter time. 

Yours very truly, 

W. W. Hancock 
Vice President 
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86 Exhibit “E” 

REPUBLIC STEEL CORPORATION 
CLEVELAND 1, OHIO 

January 19, 1948 

Mr. Jess Larson, Administrator 
War Assets Administration 
Washington 25, D. C. 

Plancor 257 

Republic Steel Corporation 

Cleveland, Ohio 

Dear Sir: 

Reference is made to our letter dated December 11,1947 
addressed to Brigadier General James A. Mollison, Asso¬ 
ciate Administrator, War Assets Administration, Wash¬ 
ington 25, D. C. containing proposal for a lease to Republic 
Steel Corporation of the blast furnace and by-product coke 
oven plant at Cleveland, Ohio, identified as Plancor 257. 
Said proposal expired by its terms on January 10,1948. 

This letter will constitute a reinstatement of said pro¬ 
posal subject to acceptance on or before January 31, 1948. 

It is further proposed as an alternative to the lease of 
the entire plancor facilities that Republic purchase the en¬ 
tire by-product coke oven plant with appurtenant facilities 
and lease the remainder of the property at rental rates as 
set forth in the lease proposal of December 11, 1947 with 
respect to such leased facilities. The purchase price of the 
by-product coke over plant with appurtenant facilities to 
be $4,748,800 with interest thereon from September 1, 1947 
at 4% per annum less the amounts heretofore paid on ac¬ 
count of the use and occupancy of the by-product coke oven 
plant since September 1, 1947 with interest on such pay¬ 
ments at the rate of 4% per annum from the date such pay¬ 
ments were made. Payment of such purchase price for the 
coke oven plant will be made in full upon transfer of title 
to this Corporation. 
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We assume it is understood and agreed that the amounts 
of rentals paid since September 1, 1947 with respect to 
the use and occupancy of the balance of the plancor facili¬ 
ties he credited on the amount of rentals payable pursuant 
to the terms of this proposal. It is further assumed that in 
the event this alternative proposal is accepted, the 4 4 fair 
value” of the property under lease for purposes of the. 
purchase option provision will be $7,669,300.00. 

We would appreciate prompt action on this proposal. 

Yours very truly, 

/s/ W. W. Hancock 
Vice President 

87 Exhibit “F” 

WAR ASSETS ADMINISTRATION 
WASHINGTON 25, D. C. 

July 29, 1948 

In reply refer to: 

PIN-C 
Plancor 257 

Republic Steel Corporation 
(R-Ohio-95) 

Mr. W. W. Hancock 
Vice President 
Republic Steel Corporation 
Republic Building 
Cleveland 1, Ohio 

Dear Mr. Hancock: 

This is to advise you that I have established a rental on 
the above captioned facilities for the period beginning Sep¬ 
tember 1,1947 to August 31,1948 of $1,500,000 per annum, 
subject to the following conditions: 

1. The subject property shall be leased only in its entirety 
on an “as is, where is” basis. 
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2. All maintenance, taxes and insurance on the subject 
property in its entirety shall be for the account of the lessee. 

3. The property under the subject plancor in its entirety 
shall, at the expense of the lessee, be maintained in good 
repair and in good operating condition and shall at all times 
during the period of the lease be subject to inspection by 
the Government. 

4. No major alterations to these facilities shall be made 
by the lessee without prior written approval of War Assets 
Administration. 

5. Effective as of September 1, 1947, the Government 
shall have no further financial responsibility with regard 
to the subject property of any nature whatsoever during 
the interim lease period. 

6. Payments made by Republic since September 1, 1947, 
for the use and occupancy of the subject property shall be 
applied as a credit to the rentals due under the terms of 

this interim lease agreement 

88 7. Compliance with the requirements of Regula¬ 

tion 5, including amendments thereto, of War Assets 
Administration. 

8. Acceptance of the restrictions of Executive Order 9908 
dated December 9, 1947, entitled “Reservation of Source 
Material in Certain Lands Owned by the United States”. 

9. Any other legal requirements deemed necessary by the 
Real Property Division, Office of the General Counsel. 

If at the expiration of this interim lease, August 31,1948, 
no agreement has been reached for the disposal of the prop¬ 
erty by sale or long term lease, this Administration is pre¬ 
pared to enter into another interim lease September 1,1948 
and cancellable by either party upon ninety days notice at 
a rental rate of $2,500,000 per annum for such period as 
the property shall be occupied by you and in accordance 
with the other conditions as set forth above. 

Any interim lease agreement so entered into subsequent 
to September 1,1948, which contemplates an indefinite pe- 
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riod of occupancy must necessarily, of course, require the 
establishment of the relining reserve which shall be subject 
to disbursement for relining expenses in accordance with 
the established practice of the industry. It is estimated 
that such reserve should be accumulated at the rate of 25^ 
for each net ton of pig iron produced in the government- 
owned blast furnace. 

Sincerly yours, 

Jess Larson 
Administrator 

89 Exhibit “G” 

‘ ‘ REPUBLIC STEEL CORPORATION 
GENERAL OFFICES: REPUBLIC BUILDING 
CLEVELAND, OHIO 

August 2,1948 

“C. M. White 
President 

“Mr. Jess Larson, Administrator 
War Assets Administration 
Temporary Eye Building 
Washington 25, D. C. 

“Dear Mr. Larson: 

“Mr. Hancock has shown me a copy of your letter to him 
relative to the rental you have fixed beginning September 1, 
of $2,500,000 per year for the War Assets Administration’s 
blast furnace and coke plant here in Cleveland. Mr. Han¬ 
cock’s letter advising you that we cannot afford to pay any 
such price and that we will accordingly shut down the fur¬ 
nace and coke works on August 31 will be in this same 
envelope. 

“With the pig iron and coke shortage in this country 
today it would seem like a wanton waste to have these coke 
ovens destroyed by allowing them to go cold. Accordingly 
we are offering the services of Republic Steel Corporation 
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on a no-profit basis to properly protect by keeping this bat¬ 
tery heated until such time as you have made other ar¬ 
rangements for the disposal of this property. 

“We are also preparing notices to be sent to all of our 
Northern customers on August 10, advising them that they 
can expect no further shipments of pig iron from Republic 
as we are going out of the pig iron business in the North 
except for our Chateaugay low-phosphorus grades which 
are a specialty and not normally made in steel works blast 
furnaces. 

“Very truly yours, 

“(s) C. M. White’’ 

90 “republic steel corporation 

GENERAL OFFICES : REPUBLIC BUILDING 
CLEVELAND 1, OHIO 

“W. W. Hancock 

Vice President in Charge of Finance 

August 2,1948 

“Mr. Jess Larson, Administrator 
War Assets Administration 
Washington 25, D. C. 

“PIN-C 
Plancor 257 

Republic Steel Corporation 
Cleveland, Ohio 
(R-Ohio-95) 

“Dear Sir: 

“Receipt is acknowledged of your letter of July 29,1948, 
with respect to the past and future lease of the govern¬ 
ment-owned blast furnace and by-products coke plant at 
Cleveland, Ohio, currently being operated by Republic Steel 
Corporation. 
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“We feel obliged to take exception to the rental rate 
which yon attempt to establish for the period from Sep¬ 
tember 1,1947, to August 31,1948. Also it is not our inten¬ 
tion to operate on an interim basis after September 1,1948, 
at the rental and under the terms indicated by you. 

“It is impracticable for us to discontinue operations prior 
to August 31, 1948. However, in the absence of satisfac¬ 
tory arrangement we will cease operations on August 31, 
1948, and surrender the property to you. 

“Yours very truly, 

“/s/ W. W. Hancock 
i Vice President” 

91 Exhibit “H” 

WAS ASSETS ADMINISTRATION 
1176671 

AUGUST 5, 1948 

ME C F WHITE PRESIDENT 
REPUBLIC STEEL CORPORATION 
REPUBLIC STEEL BUILDING 
CLEVELAND 1, OHIO 

IN VIEW OF THE TRAGIC CONSEQUENCES A DISCONTINUANCE 
OF THE OPERATION OF THE CLEVELAND BLAST FURNACE WOULD 
CREATE BOTH ON OUR DOMESTIC ECONOMY AND THE REQUIRE¬ 
MENTS OF NATIONAL DEFENSE, I AM SURE THAT YOUR LETTER 
OF AUGUST 2 DID NOT MEAN THAT YOU WILL DISCONTINUE 
OPERATION OF THESE GOVERNMENT-OWNED FACILITIES. OUR 
NEGOTIATIONS OVER THE PAST FEW MONTHS AS WELL AS MY 
COMMUNICATIONS WITH YOU INDICATE THE FEELING ON THE 
PART OF THIS ADMINISTRATION TO CONTINUE SUCH NEGOTIA¬ 
TIONS. NEITHER CAN I BELIEVE THAT REPUBLIC STEEL WILL 
DISREGARD ITS PATRIOTIC OBLIGATION TO PRODUCE PIG IRON 
AND STEEL TO THE CAPACITY OF THESE FACILITIES IN LIGHT 
OF THE PRESENT NATIONAL AND INTERNATIONAL CIRCUM¬ 
STANCES. THIS PARTICULARLY PERTINENT SINCE THIS OPERA¬ 
TION IS OBVIOUSLY A PROFITABLE ONE. SURELY YOUR COR- 
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: POBATION WILL NOT DISREGARD THE RESPONSIBILITY OF THOSE 
OF US WHO ABE CHARGED WITH THE PROTECTION OF THE GOV¬ 
ERNMENT’S INTERESTS AS TO RECEIVING A FAIR SALE OR 
i RENTAL RETURN OF THIS PROPERTY. THEREFORE, I EARNESTLY 
URGE YOU TO RECONSIDER YOUR DECISION TO CLOSE DOWN 
THIS FACILITY AND TO CONTINUE OUR PRESENT NEGOTIATIONS 
IN LIGHT OF THE PROPOSALS MADE TO YOU AT OUR MEETING 
ON JULY 29. TOWARD THAT END I AM ANXIOUS TO CONSIDER 
ANY COUNTER-PROPOSALS WHICH YOU SEE FIT TO MAKE. IN 
ANY EVENT, I PROPOSE THAT YOU GIVE MOST SERIOUS CONSID¬ 
ERATION TO THE CONTINUED OPERATION OF THIS FACILITY 
AFTER AUGUST 31, EVEN IF WE ARE FORCED TO CONSIDER SUCH 
AN OPERATION ON A COST-PLUS-FIXED-FEE PER TON OF IRON 
PRODUCED BASIS UNTIL PERMANENT ARRANGEMENTS FOR THE 
OPERATION OF THE PLANT CAN BE MADE WITH YOU OR SOME 
OTHER RESPONSIBLE OPERATOR WHO WOULD RECOGNIZE THAT 
THE GOVERNMENT IS ENTITLED TO A FAIR RETURN ON ITS 
INVESTMENT. 

JESS LARSON 

ADMINISTRATOR WAR ASSETS 
ADMINISTRATION 

92 Exhibit “I” 

* ‘Cleveland, Ohio Aug. 9,1948 

“Jess Larson 

War Assets Administrator 

Washington, D. C. 

“In reply to your telegram received here late August 6, 
1948, wish to reiterate it is our intention to discontinue op¬ 
eration of Cleveland blast furnace at the end of this month 
unless prior to that time a definite arrangement is made for 
future operation. We are and have been for more than a 
year aware of the consequences of discontinuance of this 
operation nevertheless in view of rental rate set forth in 
your letter of July 29 we are unwilling to continue longer 
with the prospect of having unreasonable charges estab- 
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lished retroactively. The rental rates yon have proposed 
are considerably in excess of any rates we feel we would be 
justified in paying and the values on which they are based 
are out of line with the values established by you in the dis¬ 
posal of similar properties. If it is desired that we continue 
operation after Aug. 31 on an interim basis we will do so 
upon the rental basis set forth in our proposal dated Dec. 
11, 1947. We are not interested at all in operating on a 
cost plus a fixed fee basis. 

“C. M. White, 

Pres., Republic Steel Corp.” 

93 Exhibit “J” 

WAR ASSETS ADMINISTRATION 
WASHINGTON 25, D. C. 

August 10, 1948 

“C. M. White, President 
Republic Steel Corporation 
Republic Building 
Cleveland, Ohio 

“I acknowledge your telegram of August 9,1948. In or¬ 
der to avoid discontinuance of the Cleveland blast furnace 
and coke ovens operation and in an effort to reconcile the 
difference of opinion as to proper rental for period from 
September 1, 1947 to August 31, 1948 and future rental on 
short term interim basis I propose that the determination 
of proper rental charges be submitted to arbitration. The 
arbitration committee should consist of one member ap¬ 
pointed by each party with a third member selected by the 
appointees. In event of failure to agree as to third member 
within ten days such appointment be made by the Federal 
District Court for the Northern District of Ohio Sixth 
Circuit. Please notify me immediately if this proposal is 
agreeable to you. In consideration of the national economy 
and defense aspects of the property I accept the offer con- 



47 


tained in your letter August 2, 1948 to keep the coke oven 
battery heated in order properly to protect it in the event 
of a shutdown. 

“Jess Larson 
Administrator ’ y 

94 Exhibit “K” 

i “Cleveland, Ohio Aug. 11 

“Jess Larson, Administrator 
War Assets Administration 

“Your night letter telegram is received this morning. It 
seems to me entirely unnecessary to resort to arbitration 
in respect of the period from September 1,1947 to date. In 
any event the urgency concerns future operation and we are 
unwilling to proceed except upon basis satisfactory to us 
determined in advance. In the absence of further advice 
we will make arrangement for protection of the coke oven 
battery as per your telegram. 

“C. M. White, 

President, 

Republic Steel Corp.” 

95 Exhibit “L” 

KAISER-FRAZER CORPORATION 
WILLOW RUN, MICHIGAN 


August 24, 1948 

The Honorable Jess Larson 
War Assets Administrator 
Washington 25, D. C. 

Dear Mr. Larson: 

Under the Agreement between the War Assets Adminis¬ 
tration and Kaiser-Frazer Corporation with reference to 
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Plancor 257, Republic Steel Corporation, Cleveland, Ohio, 
we hereby exercise onr option to lease the plant for 20 years 
on the following terms and conditions (“the plant’’ as used 
herein meaning all items of machinery, equipment, furni¬ 
ture and fixtures, portable tools, cranes, conveyors, supplies 
and all other property of every description located on the 
premises covered by Plancor 257 and owned by the United 
States on August 16, 1948, and including all leases, con¬ 
tracts, rights and privileges comprising a part of Plancor 
257 and owned by the Government which are desired and 
requested by K-F): 

1. The effective date of the lease shall be September 1, 
1948. 

2. K-F hereby leases the Plant from WAA and WAA 
hereby leases the Plant to K-F for a period of twenty years, 
or until K-F shall exercise the purchase option hereinafter 
provided for, subject to all of the terms and conditions here¬ 
inafter enumerated. 

3. K-F shall pay a production rental of $2.00 per ton for 
each ton of saleable pig iron produced and $1.50 for each 
ton of saleable coke produced at the Plant based on the ex¬ 
isting price of $43.00 for pig iron. For each $1.00 per ton 
increase or decrease in such market price the rentals shall 
be increased or reduced to the extent of 5^ per ton for pig 
iron and 3*4^ per ton of coke, provided however, that in 
no event shall such rentals be less than $1.50 per ton of pig 
iron and $1.25 per ton of coke; and further provided, sub¬ 
ject to the provisions of Article 6 hereof, that rentals for 
any year shall not be less in the aggregate than $800,000. 
The minimum rental shall be paid on or before the end of 
each year from the date on which the rentals herein pro¬ 
vided shall commence; and within 90 days thereafter K-F 
shall certify to WAA its production of pig iron and coke 
at the Plant for the preceding year and pay additional 

rental which may be due. The rentals provided in 
96 this Article 3 shall commence upon the date upon 
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which the first of either of the following events occurs, 
and WAA shall have the power to cancel this agreement 
if either of the following events does not occur by De¬ 
cember 31, 1950: 

(A) K-F shall have acquired and installed at the Plant 
such facilities as are necessary or desirable to its efficient, 
practicable and economical operation as an independently 
operated plant without the use of any other equipment or 
facilities whatever owned by Republic Steel Corporation or 
another or other (commonly known as “scrambled facili¬ 
ties”) ; or government-owned facilities which are so scram¬ 
bled with the facilities of Republic as to make them prac¬ 
tically inoperable; or, 

(B) K-F shall have entered into an agreement with Re¬ 
public Steel Corporation or another or others for the use 
of “scrambled facilities ,, owned by it or them, such that 
the Plant can be efficiently and economically operated inde¬ 
pendently by K-F. 

Between the effective date of the lease and the date on 
which the rentals provided above in this Article 3 shall com¬ 
mence, K-F shall pay only the rentals provided for the 
“interim ’’ period in the agreement between WAA and K-F 
resulting from the acceptance by K-F on August 17, 1948, 
of the proposal made in WAA’s letter of August 16, 1948, 
to K-F. 

4. Commencing with the effective date of the lease and 
during the term thereof, K-F shall pay, in addition to the 
rentals, all taxes, insurance, and normal maintenance on 
the Plant. 

5. K-F shall have at any time up to six months before 
the expiration of the lease an option to purchase the prop¬ 
erty covered by said lease for the sum of $15,200,000 as of 
the effective date of the lease, subject to the provisions of 
Articles 5 and 6 hereof. This option price shall decrease 
by an amount equal to the rentals paid and credits on ac¬ 
count thereof for expenditures made under Article 6, less 
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the sum of $608,000 per annum (an amount which repre¬ 
sents 4% per annum of $15,200,000). In the event of exer¬ 
cise of the option payment shall be made 20% in cash on 
closing and the balance in equal quarterly installments over 
the unexpired term of the lease, with interest at the rate of 
4% per annum; provided, that an adjustment of the base 
price and rentals shall be made reflecting any loss of pro¬ 
duction sustained by K-F resulting in whole or in part from 
possible lack of cooperation or obstruction by Republic 
Steel Corporation or others. 

6. The purchase option price and rentals are based on 
the effective and efficient operation of the entire facility, 
including without limitation the use of coke by-product fa¬ 
cilities, coal-handling and railroad facilities, adequate 
rights of access, utility services, electric power, etc. 
97 If any portion of the Plant cannot be operated prop¬ 
erly and economically, and must, therefore, be re¬ 
moved or re-erected, the cost of such removal and re-erec¬ 
tion may be advanced by K-F, and the expense thereof, if 
approved by WAA, may be deducted from the rentals 
and/or purchase price as the case may be. K-F may also 
defray from its own funds any extraordinary expenses nec¬ 
essary to reline the furnace, install such additional facili¬ 
ties for by-product coke plant, coal handling, transporta¬ 
tion, ore handling, utility services, access, etc., and to make 
such necessary alterations or repairs for the effective and 
efficient operation of the Plant as do not constitute ordinary 
maintenance. Such expenditures by K-F shall be made sub¬ 
ject to prior approval of WAA and under the supervision 
of WAA. However, all such expenditures shall be for the 
account of WAA and shall be deducted from the first pay¬ 
ments due WAA for rental and/or purchase price, as the 
case may be, otherwise payable. In the event that K-F is 
unable efficiently and economically to operate the plant due 
to the action of third parties, or any failure to provide 
proper access to the plant or proper utilization of the pres- 
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ently “scrambled” facilities such as by-products plant, coal 
handling, transportation, ore handling, utilities, etc., then 
the minimum rental obligation shall not apply during the 
time such conditions prevail and shall commence 90 days 
after the removal of such conditions or when productive 
operations are resumed, whichever is sooner. 

7. The lease shall transfer to K-F any and all rights of 
the United States Government, represented by WAA or any 
other agency thereof, with respect to the Plant, in order 
that the lease may be effective and that the Plant can be 
efficiently and economically operated. WAA will use its 
best efforts to assist K-F in defending any law suits which, 
in the sole opinion of WAA, are designed to impede the effi¬ 
cient and economical operation of the Plant. W AA, upon 
the request of K-F, will use any and all rights of eminent 
domain or condemnation which it has the right to exercise 
and which in the sole opinion of WAA are necessary in or¬ 
der to make the Plant efficiently and economically operable. 
WAA also undertakes to assist K-F in any other reasonable 
way to make the Plant efficiently and economically operable. 

8. WAA shall make available to K-F the use of any 
equipment, materials or processes covered by patents or 
patent rights in connection with the operation of the Plant, 
on terms at least as favorable as the use of equipment, 
materials, or processes covered by such patents or patent 
rights has been made available to the previous operator of 
the Plant or any other similar plant owned by the govern¬ 
ment. 

9. This agreement shall be subject to the fulfillment of 
all requirements of WAA Regulation No. 5 and the ap¬ 
proval of the Attorney General as required by Section 20 
of the Surplus Property Act of 1944, as amended. 

10. K-F shall have the power to assign all of its rights 
and duties under this agreement to any other corporation or 
firm with the prior approval of WAA. 

If the foregoing is satisfactory to WAA, kindly in- 
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98 dicate its acceptance on the attached duplicate signed 
! copy of this letter and return the same to us. 

Very truly yours, 

Kaiser-Frazer Corporation 

By. 

Accepted this.day of August 1948 

War Assets Administration 

By... 

99 Exhibit “M” 

KAISER-FRAZER CORPORATION 
i WELLOW BUN, MICHIGAN 

August 31, 1948 

The Honorable Jess Larson 
War Assets Administrator 
Washington 25, D. C. 

Dear Mr. Larson: 

Reference is made to your letter of August 16, 1948, to 
Kaiser-Frazer Corporation with respect to Plancor 257 and 
to Kaiser-Frazer’s answer under date of August 17, 1948. 
Pursuant to the agreement between us resulting from that 
exchange of letters, we hereby exercise our option to lease 
the plant (as hereinafter defined) for a period of 20 years. 

We suggest that War Assets Administration, as a dis¬ 
posal agency under the Surplus Property Act of 1944, as 
amended, or its successor in function (hereinafter called 
WAA) is now in a position to enter into the following 
understanding with Kaiser-Frazer Corporation (herein¬ 
after called K-F) regarding the plant constructed by Re¬ 
public Steel Corporation, Cleveland, Ohio, Plancor 257, 
including the entire premises covered by Plancor 257 with 
all land, buildings, structures, machinery, furniture and 
fixtures, portable tools, cranes, conveyors, supplies and all 
other property of every description located on said prem- 
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ises and owned by the United States on August 16,1948, all 
as more fully enumerated in Factual Appendix A, Plancor 
257, and including all leases, contracts, rights, easements 
and privileges relating to Plancor 257 owned or hereafter 
acquired by the Government which are desired and re¬ 
quested by K-F; which plant as herein described is herein¬ 
after referred to as “the Plant”: 

1. The effective date of the lease shall be September 1, 
1948. 

2. K-F hereby leases the Plant from WAA and WAA 
hereby leases the Plant to K-F for a period of twenty years, 
or until K-F shall exercise the purchase option hereinafter 
provided for, subject to all of the terms and conditions here¬ 
inafter enumerated. 

3. Commencing on the effective date of the lease, K-F 
shall pay a production rental of $2.00 per ton for each ton 
of pig iron produced and $1.50 for each ton of coke pro¬ 
duced at the Plant based on the existing price of $43.00 for 
pig iron. For each $1.00 per ton increase or decrease in 
market price, the rentals shall be increased or reduced to 
the extent of 5^ per ton for pig iron and 3 Yo^ per ton for 
coke; provided, however, that in no event shall such rent¬ 
als be less than $1.50 per ton of pig iron and $1.25 per ton 
of coke; and further provided, subject to the provisions of 
Articles 6 and 7 hereof, that the minimum rental for any 

year shall be $800,000. Such minimum rental shall 
100 be paid quarterly in advance; and for this purpose 
the quarters shall be deemed to commence on the 
first days of September, December, March and June in each 
year of the lease; Within 20 days after the end of each 
quarter, K-F shall certify to WAA its production of pig 
iron and coke at the Plant during such quarter and pay 
additional rental which may be due and K-F agrees to make 
available to WAA for audit and inspection its production 
records for Plancor 257: 

Provided, however, that the minimum rentals for the first 
and second quarters and the production rentals for the first 
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quarter of the first year of the lease shall become due and 
payable on December 20,1948. 

4. Commencing with the effective date of the lease and 
during the term thereof, K-F shall use reasonable care in 
the occupation, use and operation of the leased premises, 
and shall pay in addition to the rentals, all taxes, insurance 
and normal maintenance on the Plant. 

5. K-F shall have at any time up to 6 months before the 
expiration of the lease an option to purchase the property 
covered by said lease for the sum of $15,200,000 as of the 
effective date of the lease, subject to the provisions of 
Articles 6 and 7 hereof. This option price shall decrease 
by an amount equal to the rentals paid and credits on ac¬ 
count thereof for expenditures made under Articles 6 and 7, 
less the sum of $608,000 per annum (an amount which rep¬ 
resents 4% per annum of $15,200,000). In the event of ex¬ 
ercise of the option payment shall be made, 20% in cash 
of the net option price on closing, and the balance in equal 
quarterly installments over the unexpired term of the lease, 
with interest at the rate of 4% per annum. 

6. The purchase option price and rentals are based on 
the reasonably effective and efficient operation of the entire 
facility, including without limitation the use of the coke by¬ 
products facilities, coal handling and railroad facilities, 
adequate rights of access, utility services, electric power, 
etc. If any portion of the Plant cannot be so operated and 
must, therefore, be removed or re-erected, the cost of such 
removal and re-erection may be advanced by K-F; and K-F 
may also defray from its own funds any extra-ordinary 
expenses necessary to install such additional facilities, in¬ 
cluding any expenses necessary for the by-product coke 
plant, coal handling, transportation, ore handling, utility 
services, access, etc., and to make such necessary altera¬ 
tions or repairs for the effective and efficient operation of 
the Plant as do not constitute ordinary maintenance. How¬ 
ever, all such expenditures not in excess of $1,400,000, plus 
the return to the Government, from its sale of equipment to 
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Republic Steel Corporation, as agreed to under date of 
August 27, 1948, which for this purpose is agreed to be 
$200,000, making a total of $1,600,000, shall be for the ac¬ 
count of WAA and shall be deducted or deductible 
101 from the first payments otherwise payable to WAA 
for rental and/or purchase price, as the case may be. 
K-F shall, however, certify to WAA the sum so expended 
and deducted with substantiating evidence, and K-F agrees 
to make available to WAA for audit and inspection its rec¬ 
ords therefor. Title to the addition or alterations author¬ 
ized under this Article 6 and title to any additions or altera¬ 
tions made by K-F at its own expense by expenditures 
above $1,600,000 shall be in K-F until it is reimbursed for 
the expenditures thereof by a credit on rentals or other¬ 
wise, provided, however, that, WAA shall receive title to 
separable equipment when K-F has received such reim¬ 
bursement in an amount equal to the cost of such separable 
equipment. It is agreed that WAA shall have an option 
to purchase, at the end of the lease period, any additions 
or alterations made by K-F at its own expense by expendi¬ 
tures above $1,600,000 at cost less depreciation. In the 
event that, despite the exercise of its best efforts, K-F is 
unable to effect a reasonably effective and efficient opera¬ 
tion of the plant as an independent unit, through expendi¬ 
tures for additional facilities requisite to such an operation 
apart from the use of the presently “scrambled” facilities, 
due to the action, or failure to act, of others, with respect 
to Plancor 257, or due to the action, or failure to act, of 
others, K-F is unable to obtain proper title, leases, ease¬ 
ments, access, etc., necessary for such operation of the 
Plant, or, failing the foregoing and despite the exercise of 
K-F’s best efforts, it is unable to effect proper utilization 
of the presently “scrambled” facilities, then the minimum 
rental obligation shall not apply during the time such con¬ 
ditions prevail and shall commence 90 days after the re¬ 
moval of such conditions or when productive operations 
are resumed, whichever is sooner. 
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7. K-F may in addition defray from its own funds any 
expense necessary to reline the blast furnace and such ex¬ 
penditure shall also be for the account of WAA and shall 
also be deducted from the first payments otherwise payable 
to WAA for rental and/or purchase price, as the case may 
be. K-F shall bear the expense of any relining of the 
furnace after the first refining made for the account of 
WAA and shall restore the lining at the end of the lease 
to at least as good a condition as after the first relining 
made for the account of WAA. 

8. WAA agrees that it will enter into the 50-year land 
lease with Republic Steel Corporation pursuant to that 
certain letter agreement between WAA and Republic Steel 
Corporation dated August 27, 1948. W AA shall, for the 
term of its lease with K-F, transfer WAA’s rights under 
the above-mentioned 50-year land lease to K-F. Such 
transfer shall be accomplished by WAA (a) assigning said 
land lease to K-F upon K-F’s agreement to reassign upon 
the termination of this lease, or (b) subleasing the land 
covered by said lease with Republic and agreeing to keep 
said lease with Republic in effect for the full term of this 
agreement. In the event that K-F exercises its option to 
purchase the Plant, it is expressly agreed that WAA will 

assign to K-F said land lease with Republic. 

102 9. WAA shall, in addition, transfer to K-F any 

and all rights of the United States Government, rep¬ 
resented by WAA or, to the extent of its authority, by any 
other agency thereof, with respect to the Plant, in order 
that the lease may be effective and that the Plant can be 
reasonably operated on an effective and efficient basis. 
WAA will use its best efforts to assist K-F in defending 
any law suits which, in the sole opinion of WAA, are de¬ 
signed to impede the effective and efficient operation of the 
Plant. WAA, upon the request of K-F, will use any and 
all rights of eminent domain or condemnation which it has 
the right to exercise and which in the sole opinion of WAA 
are necessary in order to make the Plan effectively and 
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efficiently operable. WAA also undertakes to assist K-F 
in any other reasonable way to make the Plant effectively 
and efficiently operable. 

10. WAA does not warrant, expressly or impliedly, that 
the future use by K-F or others of any eqiupment, machin¬ 
ery or other facilities incorporated in or of any process to 
be practiced free from patent infringement or obligation to 
pay royalties, and does not assume any liability to protect, 
defend or save harmless, K-F or any other, against any 
claims, demands or causes of action arising out of any U. S. 
patent. K-F agrees: 

(a) To assume and take over any obligations heretofore 
entered into by WAA or its predecessors in interest to pay 
for the future manufacture, use or sale of any inventions, 
covered by a U. S. patent that have been or may be incor- 

1 porated in or practiced at said Plant. 

(b) To impose like obligations on its successors, legal 
representatives, nominees and assigns. 

11. K-F warrants that it has not employed any person to 
solicit or secure this lease upon any agreement for a com¬ 
mission, percentage, brokerage or contingent fee. 

12. No member of or delegate to Congress or resident 
commissioner shall be admitted to any share or part of this 
lease or to any benefit that may arise therefrom, but this 
provision shall not be construed to apply to this lease if 
made with a corporation for its general benefit. 

13. This agreement shall be subject to the fulfillment of 
all requirements of WAA Regulation No. 5 and the ap¬ 
proval of the Attorney General as required by Section 20 of 

the Surplus Property Act of 1944, as amended. 

103 14. With the written approval of WAA, K-F shall 

have the power to assign all of its rights and duties 
under this agreement to any other corporation or firm, and 
K-F or its assignee may also arrange for the actual op¬ 
eration of the Plant by others through a management con¬ 
tract, agency agreement, sub-contract, sub-lease or other¬ 
wise. 
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If the foregoing is satisfactory to WAA, kindly indicate 
its acceptance on the attached duplicate signed copy of 
this letter and return the same to us, whereupon it shall 
constitute an agreement between us. 

Very truly yours, 

Kaiser-Frazer Corporation 

By- 

Chad F. Calhoun 

Accepted this 31 day of August 1948. 

i War Assets Administration 

By- 

Jess Larson, 

i Administrator 

104 Exhibit “N” 

In reply refer to: 

AGR-I 
Plancor 257 

Republic Steel Corporation 
Cleveland, Ohio 

August 24,1948 

Honorable Herbert A. Bergson 
Assistant Attorney General 
Department of Justice 
Washington 25, D. C. 

Dear Mr. Bergson: 

Transmitted herewith for your advance information is 
one copy of an offer dated August 16, 1948 from this Ad¬ 
ministration to Kaiser-Frazer Corporation, together with 
a copy of the acceptance thereof by that corporation dated 
August 17, 1948, in connection with the proposed disposi¬ 
tion of the captioned facility. 

Further information and documentation will be sub¬ 
mitted on this matter when details are delineated, at which 
time you will be requested to consider the case and advise 
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this Administration in accordance with Section 20 of the 
Surplus Property Act. 

Sincerely yours, 

/s/ John H. Joss 

Enclosures: General Counsel 

1. Cpy. of Offer dtd. 8-16-48 

2. Cpy. of Acceptance dtd. 8-17-48 

105 In reply refer to: AGR-I 
Region 4 

Republic Steel Corporation 
Plancor 257—Cleveland, Ohio 

August 31,1948 

Honorable Herbert A. Bergson 
Assistant Attorney General 
Department of Justice 
Washington 25, D. C. 

Dear Mr. Bergson: 

Reference is made to my letter dated August 24, 1948, 
transmitting for your advance information a copy of an 
offer dated August 16, 1948 from this Administration to 
Kaiser-Frazer Corporation, together with a copy of the 
acceptance thereof by that Corporation dated August 17, 
1948, in connection with the disposed disposition of the 
captioned facility. 

There are herewith enclosed for your information copies 
of a letter submitted by Kaiser-Frazer Corporation dated 
August 31, 1948, and accepted on said date by the War 
Assets Administrator. 

This matter is submitted to you for consideration and 
advice as to whether or not the proposed disposition does 
not violate the antitrust laws. An early reply will be ap¬ 
preciated. 

Sincerely yours, 

/s/ John H. Joss 

Enclosures General Cowns el 

Cys ltr fr K-F 
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106 Exhibit “0” 

REPUBLIC STEEL CORPORATION 

August 27,1948 

Kaiser-Frazer Corporation 
Willow Bun, Michigan 

Gentlemen: 

As we have repeatedly stated publicly, and have advised 
you today, we intend to do everything in our power to re¬ 
tain the right to use and operate the Government owned 
blast furnace and coke oven plant at Cleveland, Ohio, known 
as Plancor 257. 

However, as we have continuously stated publicly, our 
paramount objective in this whole matter has been to con¬ 
tinue the operation of Plancor 257 on reasonable terms 
satisfactory to us so as to assure a continued supply of 
pig iron to our customers. In order to achieve this result, 
we are willing, and do hereby agree, to continue to operate 
Plancor 257 on the following terms, which are substantially 
those set forth in our offer to War Assets Administration 
dated December 11,1947, and which are satisfactory to us: 

(1) You have presented to us a photostatic copy of a 
letter dated August 16, 1948, signed by Jess Larson, Ad¬ 
ministrator of War Assets Administration, which sets forth 
a proposal to you involving the operation of Plancor 257 
both on an interim and a long-term basis commencing Sep¬ 
tember 1, 1948, which porposal you have advised us has 
been accepted by you. Without in any way admitting the 
validity of such proposal, or any agreement based 

107 thereon, and reserving all of our rights with respect 
thereto as set forth in paragraph 14 hereof, we will, 

at the request of the War Assets Administrator, but for 
the purposes of this agreement only, deliver to you at 12 
o’clock Midnight August 31, 1948, possession of Plancor 
257 and all of the facilities constituting the same. We will 
not, however, be responsible in any wav for the rental 
owing by you to War Assets Administration pursuant to 
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i such proposal, or for the performance of any of your cove¬ 
nants or obligations under such proposal except to the ex¬ 
tent hereinafter set forth. 

(2) We will continue to operate as an independent con¬ 
tractor, commencing 12:01 A. M. September 1, 1948, and 
for the period of this agreement, Plancor 257 and all of the 
facilities thereon in the same manner as they are being 
operated by us on the date of this letter, including the use 
by us and our wholly-owned subsidiary, The River Ter¬ 
minal Railway Company, of such of the facilities as are now 
being used by us and such subsidiary interchangeably in 
its and our operations. Throughout the term of this agree¬ 
ment, we, our agents, employees and contractors, shall have 

i the right and license to enter upon each and every part of 
Plancor 257 for the purpose of operating all of the facili¬ 
ties thereon. 

(3) We will at our expense furnish all iron ore, coal, and 
other raw materials necessary to such operations. 

108 (4) We will pay all costs of operation, including 

insurance, taxes and maintenance costs, to the extent 
that you shall be required to pay the same under your 
agreement with War Assets Administration; it being ex¬ 
pressly understood that no part of the cost of blast fur¬ 
nace relining and costs incident thereto shall be paid by us. 

(5) We will deliver to you, or upon your order, at mar¬ 
ket price F. 0. B. the blast furnace plant, a tonnage of 
basic iron in pig iron form, representing the lesser of 
(a) five thousand (5,000) net tons per month or (b) one- 
1 half of the output of the blast furnace in excess of twenty- 
eight thousand (28,000) net tons per month. We will retain 
for our own use in the form of hot metal or otherwise, the 
entire balance of the output of such blast furnace. 

In lieu of any portion of the pig iron to which you will 
i be entitled under the foregoing paragraph you may specify 
up to a maximum of one thousand (1,000) net tons per 
month of pig iron of foundry grade, and we will deliver 
to you, or upon your order at market price F. O. B. our 
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Cleveland plant, during such month one net ton of pig iron 
of foundry grade in lieu of 1-15/100 tons of basic pig iron 
from such blast furnace. 

“Market price” as above used shall mean our regular 
market price at Cleveland, Ohio, to our customers F. 0. B. 
our furnace at Cleveland, Ohio, of pig iron of basic or 
foundry grade as the case may be. 

109 (6) If in any month the total pig iron required by 
both parties from such blast furnace shall be less 

than 15,000 tons, Republic shall have the right to shut down 
the blast furnace and coke ovens. 

(7) You will make payment in cash to us on or before 
the 15th day of each month, subject to our usual terms of 
payment, for all pig iron delivered to you, or on your order, 
during the preceding calendar month. 

(8) We will pay to you under this agreement the 
following: 

$1.40 for each net ton of pig iron produced in the Plancor 
257 blast furnace during the term of this agreement; 

$1.40 for each net ton of coke produced in the Plancor 257 
coke ovens during the term of this agreement. 

Payments due for each month shall be paid to you on 
or before the 15th day of the succeeding month. 

(9) Anything herein to the contrary notwithstanding we 
shall not be charged with failure to observe or perform 
any of the conditions of this Agreement to the extent that 
we may be prevented by Acts of God, floods, fires, delays in 
transportation, embargoes, shortage of cars, strikes, dif¬ 
ferences with employees, accidents at the plant, break¬ 
downs of equipment, shutdowns for relining or repairing 
the blast furnace, coke ovens or other equipment, war, 
insurrection, riots or civil commotion, interference by 

foreign powers, requirements of the Federal or any 

110 State government or any subdivision, department, 
or bureau thereof, inability to procure supplies or 
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raw materials, or causes of any other nature which are 
beyond our control 

(10) You have advised us that it is your intention to 
make such installations of equipment as shall be necessary 
to separate the operation of Plancor 257 from our opera¬ 
tions so that Plancor 257 can be operated as a separate 
unit. Subject to the provisions of paragraph 14 hereof, 
we will cooperate with you in all reasonable respects to 
assist you in accomplishing the installations of such 
equipment. 

(11) This Agreement shall continue in full force and 
effect until, and shall terminate on, April 30, 1949, unless 
prior thereto you shall have lost your right to possession 
of Plancor 257, in which case this Agreement shall termi¬ 
nate upon the happening of such event. You shall have, 
and are hereby granted, the option, however, of renewing 
this Agreement for an additional period not in excess of 
six (6) months from and after May 1, 1949 provided you 
shall notify us on or before January 15,1949 of your desire 
to exercise such option, specifying the extent of the period 
of renewal desired. 

(12) Upon the termination of this Agreement all taxes, 
assessments, utility charges, insurance premiums, and 
other expenses shall be prorated between the parties as of 

the date of termination and paid accordingly. 

Ill (13) If at the date of the termination of this 
Agreement any machinery, equipment, or materials 
owned by us shall be located on Plancor 257, we shall have 
the right for a period not exceeding nine months following 
such termination to remove from such Plancor 257 such 
machinery, equipment, and materials at our own expense 
and shall have the right, rent free, to leave such machinery, 
equipment, and raw materials on such premises during 
such interval. We will not exercise these rights in any 
manner which will unreasonably interfere with your 
operations. 
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(14) We do not waive, but expressly reserve, any and all 
rights that now exist or may accrue to us in the future to 
contest legally or otherwise the leasing or selling or other 
disposing of Plancor 257 to you by War Assets Adminis¬ 
tration, and the existence of this Agreement shall in no 
wise prejudice any such right or rights. The signing of 
this letter by you will not however, be construed as an 
admission by you that any such rights now exist or may 
accrue in the future. 

(15) This Agreement shall be binding upon and inure to 
the benefit of our respective successors and assigns, but 
shall not be assigned by either party without the prior 
written consent of the other party. 

If the foregoing is acceptable to you, kindly sign both 
copies of this letter at the place indicated below and the 
same shall constitute an Agreement between us. 

Yours very truly, 

Republic Steel Corporation 
By /s/ C. M. White 
President 

Accepted this 27th day of August, 1948 
Kaiser-Frazer Corporation 

By /s/ Edgar F. Kaiser 

112 REPUBLIC STEEL CORPORATION 

August 27, 1948 

Kaiser-Frazer Corporation 
Willow Run, Michigan 

Gentlemen.: 

In consideration of the execution by you of the letter 
agreement between Republic Steel Corporation and Kaiser- 
Frazer Corporation dated August 27, 1948 relating to the 
continued operation of Plancor 257, Cleveland, Ohio, we 
will give your engineers, representatives, and contractors 
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such access to our plants and properties adjoining Plancor 
257, at all reasonable times which will not unduly interfere 
with our operations, as will be necessary in order to enable 
you to carry out the separation of the operation of Plancor 
257 from our operations as contemplated by paragraph 
(10) of the above mentioned agreement dated August 27, 
1948. 

Very truly yours, 

Republic Steel Corporation 

By /s/ C. M. White (signed) 
President 

113 kaiser-frazer corporation 

August 27, 1948 

Republic Steel Corporation 
Cleveland, Ohio 

Gentlemen: 

In consideration of the execution by you of the letter 
agreement between Republic Steel Corporation and Kaiser- 
Frazer Corporation dated August 27, 1948 relating to the 
continued operation of Plancor 257, Cleveland, Ohio, we 
hereby advise you as follows: 

1. During the period of such agreement and for a period 
of six months after its termination, we will not without 
your consent hire any of your employees, nor any person 
who has been in your employ within sixty days prior to 
the date he applies for employment with us. 

2. We will take all steps reasonably possible which are 
not inconsistent with law to see that the wage rates, ton¬ 
nage rates, incentive rates, and salaries of all persons em¬ 
ployed by us (up to superintendents) at Plancor 257 for a 
period of not less than six months after the date of the 
termination of the agreement dated August 27, 1948 above 
referred to shall be the same rates as are paid by you to 
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your employees on similar positions in your adjpining 
operations at Cleveland, Ohio. 

Very truly yours, 

Kaiser-Frazer Corporation 

By /s/ Edgar F. Kaiser (signed) 
Vice President 

114 Filed Nov 12 1948 

Affidavit 

City of Washington, 

District of Columbia , ss: 

Alfred C. Walton, being duly sworn, deposes and says:- 
That I reside in the City of Washington, D. C. and during 
the times hereinafter mentioned, I was, and now am in the 
employ of War Assets Administration as Executive Assist¬ 
ant to the Director of the Industrial Division, Office of Beal 
Property Disposal. I am not authorized, nor do I partici¬ 
pate in any negotiations for the disposal of surplus real 
property. In the course of my duties aforesaid, I answer 
inquiries and give out available information concerning 
any particular industrial plant which may be the subject 
of inquiry made by persons interested in their acquisition. 

My attention has been directed to a communication dated 
August 24, 1948, from the Wheland Company to Jess Lar¬ 
son, War Assets Administrator, which is set forth in Ex¬ 
hibit “E”of the complaint in the above entitled action. 

On or about July 20, 1948, Charles A. Gwin, identifying 
himself as a representative of the Wheland Company, 
called at my office and made inquiry concerning the present 
status of the blast furnace, subject of the above entitled 
action, and he also requested a copy of the War Assets 
Administration brochure on said blast furnace. I supplied 
Charles A. Gwin a copy of said brochure, and advised him 
that I did not believe that any disposal action on 
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115 the blast furnace would take place for a period of 
60 to 90 days. 

On or about July 20, 1948, this was the estimate estab¬ 
lished by the Real Property Division, pending the con¬ 
tinued negotiations with Republic Steel Corporation. 

I am informed, and verily believe, that the aforesaid 
period of time was accelerated as a result of communica¬ 
tions received by the War Assets Administrator from the 
Republic Steel Corporation in the first part of August, 1948. 
This the 27th day of October, 1948. 

/s/ Alfred C. Walton, 

Alfred C. Walton. 

Subscribed and sworn to before me, this the 27th day 
of October, 1948. 

/s/ Madeleine O’Brien, 

Notary Public . 

My Commission expires 8-1-52. 

• ••••••••• 

116 Filed Nov 12 1948 

Affidavit 

City of Washington, 

District of Columbia, ss: 

Robert E. Curran, being duly sworn, deposes and says :- 
That I reside in the City of Washington, D. C. and am 
employed by War Assets Administration as a Real Prop¬ 
erty Disposal Officer in the Industrial Division of the Office 
of Real Property Disposal. My duties in said office consist 
of preliminary negotiations with prospective purchasers 
and lessees of surplus industrial real property. On the 
basis of such negotiations, I make recommendations to the 
Director of the Industrial Division for the disposal of such 
surplus industrial property assigned to me. My authority 
is limited to making recommendations as aforesaid, and 
I am not authorized to make any commitments binding 
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upon War Assets Administration to prospective purchas¬ 
ers or lessees. 

My attention has been directed to a communication dated 
August 24, 1948, from the Wheland Company to Jess Lar¬ 
son, War Assets Administrator, which is set forth in Ex¬ 
hibit “E” of the complaint in the above entitled action. 
On or about August 11, 1948, I received a telephone call 
from a person identifying himself as F. H. Stephens who 
made inquiry as to the availability of a blast furnace at 
Chester, Pennsylvania. I advised F. H. Stephens in said 
telephone conversation that the Chester, Pennsylvania, 
facility had been disposed of and Mr. F. H. Stephens 
117 made further inquiry as to the status of the blast 
furnace, subject of the above entitled action, and I 
advised Mr. Stephens that I had nothing to do with the 
disposal of this blast furnace and that he should write a 
letter to this Administration, stating the nature and extent 
of his interest and the letter would be referred to the 
proper office for attention. I further advised Mr. F. H. 
Stephens that as far as I knew at the time, the plant was 
still available in War Assets Administration inventory. 
F. H. Stephens replied that he would send such letter of 
inquiry, but I have no personal knowledge of any such let¬ 
ter having been received. At no time during the course 
of the aforesaid telephone conversation did F. H. Stephens 
identify himself as a representative of the Wheland Com¬ 
pany, but did state that he was a representative of an as¬ 
sociation of foundry operators. 

This the 27th day of October, 1948. 

/s/ Robert E. Cubban. 

Subscribed and Sworn to before me this the 27th day of 
October, 1948. 

/s/ Madeleine O’Brien, 

Notary Public. 

My Commission expires 8-1-52. 
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118 Filed Nov 12 1948 

Affidavit 

City of Washington, 

District of Columbia , ss: 

John H. Williams, being dnly sworn, deposes and says:- 
That I reside in the City of Washington, D. C. and I was, 
on August 16, 1948, the Director of Machinery, Metal 
Working and Industrial Equipment Division, in the Office 
of Personal Property Disposal of War Assets Administra¬ 
tion. My duties were confined to personal property and 
I had no authority, nor did I participate in negotiations for 
disposal of any real property. 

! My attention has been directed to a communication dated 
August 24, 1948, from the Wheland Company to Jess Lar¬ 
son, War Assets Administrator, which is set forth in Ex¬ 
hibit “E” of the complaint in the above entitled action. 

On or about August 16, 1948, F. H. Stephens of the 
Wheland Company, together with a representative of 
Oliver Corporation, identifying himself as Mr. Henry, 
called at my office. The primary purpose of the conference 
with F. H. Stephens and Mr. Henry was in the nature of 
an inquiry by Mr. Henry concerning the availability of 
certain surplus personal property. In the course of this 
conference, F. H. Stephens inquired of me if I had any 
knowledge of the availability of surplus blast furnaces, no 
reference having been made in the said inquiry to the blast 
furnace, subject of the above entitled action. I advised 
i F. H. Stephens that I had no information on the 

119 availability of any surplus blast furnaces but would 
verify this information and advise him, and sug¬ 
gested that Mr. Stephens direct his inquiry to the Real 
Property Division of War Assets Administration. Sub¬ 
sequent to this conference, I checked the personal property 
inventory and learned that there were no surplus blast fur¬ 
naces available for disposal out of personal property in- 
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ventory and so advised F. H. Stephens through Mr. Henry 
as arranged. 

This the 27th day of October, 1948. 

/s/ John H. Williams. 

Subscribed and sworn to before me this the 27th day of 
October, 1948. 

/s/ Madeleine Obrien, 

Notary Public. 

My Commission expires 8-1-52. 


120 Filed Dec 15 1948 

Affidavit 

The affidavit of Gordon P. Street respectfully represents 
to this Court: 

1. I am now, and have been since November 1, 1945, 
President of The Wheland Company, a corporation organ¬ 
ized under the laws of the State of Tennessee, having its 
principal place of business at 2800 Broad Street in the 
city of Chattanooga, Tennessee. 

2. (a) I have read the affidavits of Messrs. Larson (the 
defendant), Walton, Curran and Williams, submitted on 
behalf of the defendant in this cause. I have also read the 
affidavits of Messrs. Gwin and Stephens, submitted here¬ 
with on behalf of the plaintiff in this cause. 

(b) I have also read and hereinafter refer to a document 
entitled “WAA Lease Investigation, Joint Hearing before 
the Special Committee to Study Problems of American 
Small Business, United States Senate, and Procurement 
and Buildings Subcommittee of the Committee on Expen¬ 
ditures in the Executive Departments, House of Repre¬ 
sentatives, Eightieth Congress, Second Session, on the War 
Assets Administration Lease of Government-Owned Facil¬ 
ity to Kaiser-Frazer Corp., Part 1, August 25, 1948.” A 
copy of this document, marked as Appendix 1, is annexed 
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hereto and is hereby made a part hereof. In succeeding 
portions of this affidavit, I will refer to this hearing as 
“the Congressional hearing”. 

121 3. Since 1865 The Wheland Company has been 

continuously engaged in the foundry business and 
presently operates a large foundry in the city of Chatta¬ 
nooga, Tennessee, the output of which is used principally 
in the production of castings for sale to manufacturers of 
automobiles, household appliances and farm equipment. 
The Wheland Company requires approximately 6,000 tons 
of pig iron per month to operate its foundry at capacity. 
About seventy per cent. (70%) of this pig iron needs to 
be northern pig iron, because southern iron has too high a 
phosphorous content to yield castings of the quality de¬ 
manded by its customers. However, its foundry, in the 
recent past, has been operating at only about sixty per 
cent. (60%) of capacity, due to the acute shortage of pig 
iron prevailing in the United States. Even this limited 
production has been achieved only by paying exhorbitant 
prices in the domestic “grey market” and abroad for a 
substantial portion of such pig iron as The Wheland Com¬ 
pany has been able to obtain. 

4. In an overwhelming degree, the nation’s facilities for 
the production of pig iron are “captive”—that is, their 
output is used by the owners of such facilities in the manu¬ 
facture of their own finished products, particularly steel. 
As a result, when demand for steel is high, as is unprece- 
dently the case at the present time, available supplies of 
“market” pig iron are low. As the shortage, instead of 
being alleviated, became more and more acute in the year 
1948, The Wheland Company began to give serious con¬ 
sideration to acquiring its own blast furnace facilities for 
the production of pig iron. 

5. In recent years, and up to the date of this affidavit, 
one of the few important sources of pig iron for foundry 
use has been the Republic Steel Corporation (“Republic”), 
upon which The Wheland Company, along with many other 
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independent foundries, has been dependent for a substan¬ 
tial part of its pig requirements. Republic had been en¬ 
abled to make such a supply of pig iron available to inde¬ 
pendent foundries because of its operation, as defendant’s 
lessee, of one of the largest blast furnaces in the United 
States and related equipment for the production of by¬ 
product coke (hereinafter referred to as “Stack No. 5”). 
Republic constructed Stack No. 5 at Cleveland, Ohio and 
put it into operation in 1943 for the Defense Plant Cor¬ 
poration, at a cost to the latter in excess of $28,000,000.00. 

Stack No. 5 is “scrambled”, (i.e., intermingled) with 
122 other facilities owned and operated by Bepublic 
at the same site. According to testimony given un¬ 
der oath by C. M. White, the President of the Republic 
Steel Corporation, at the aforementioned Congressional 
hearing, the intermingling of Stack No. 5 with Republic’s 
own facilities at the same site is such that very extensive 
and highly expensive reconstruction would be necessary in 
order to make Stack No. 5 capable of operation as an in¬ 
dependent unit. (Annexed hereto, marked Appendix 2, 
and hereby made a part hereof, is the verbatim testimony 
of the aforesaid C. M. White.) 

6. It is my understanding, confirmed by Appendix 1 
(pp. 90, 91), that Republic’s original lease of Stack No. 5 
was terminated by letter of October 5, 1945. Thereafter, 
Republic continued to operate Stack No. 5 under interim, 
short-term leases. These leases were negotiated by de¬ 
fendant or his predecessors, until the Kaiser-Frazer Cor¬ 
poration, through the events hereafter described, became 
the purported holder of a leasehold in the property. 

7. Subsequent to the enactment of the Surplus Property 
Act of 1944, Stack No. 5 was declared surplus property, 
and efforts were thereafter made to dispose of it by various 
statutory “disposal agencies”, including defendant. It 
was well known in the trade, in the early spring of 1948, 
that two bids had been submitted for the property, one by 
the Republic Steel Corporation and one by the Tucker Au- 
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tomobile Company. Up to this point, The Wheland Com¬ 
pany had not seriously considered the purchase by itself 
of Stack No. 5, because it was common knowledge in the 
foundry industry that defendant strongly preferred Re¬ 
public as the most desirable purchaser of the property. 
That such was in fact the case is borne out by defendant’s 
own testimony at the aforesaid Congressional hearing 
{Appendix 1, p. 88), where he testified that “because of 
; the scrambled condition of these facilities at Cleveland, it 
appeared to me to be in the best public interest to try to 
work out a reasonable deal with Republic Steel Corpora¬ 
tion.” 

8. However, to the great surprise of the foundry indus¬ 
try, it was announced by defendant on or about May 28, 
1948, that both bids theretofore received for Stack No. 5, 
including Republic’s, had been rejected on the grounds 
that they were “inadequate”. According to defendant’s 
testimony during the afore-mentioned hearing {Appendix 1, 
p. 99), he and his staff had fixed a “fair value” on 
123 Stack No. 5 of approximately $17,900,000.00 to Re¬ 
public and, allegedly because of the “unscrambling” 
cost to which any other buyer would be subject, of ap¬ 
proximately $16,500,000.00 for sale to anyone else. The 
testimony at the same hearing shows that the Tucker Cor¬ 
poration’s bid of January 19, 1948, had been $16,000,000.00 
{Appendix 1, p. 191), and Republic’s bid of December 11, 
1947, had been as follows {Appendix 1, p. 137): An in¬ 
terim, retroactive rental of approximately $1,275,000.00 for 
the twelve months’ period ended August 31, 1948 (repre¬ 
senting the year following the expiration of Republic’s 
prior lease) and a purchase price option of $13,605,300.00, 
subject to certain adjustments, for the property. The testi¬ 
mony also shows {Appendix 1, p. 97) that the Tucker and 
Republic bids were made on the basis of a “cut off” date 
of January 19, 1948 “and it would be that after that they 
would receive no more offers.” It is my belief, on informa¬ 
tion, that no more bids were asked after that “cut off” 
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date, and that, as hereinafter shown, any further bidding 
after that date was discouraged by defendant until the 
property was disposed of as hereinafter shown. 

9. When The Wheland Company learned that the out¬ 
standing bids had been rejected, it began to consider the 
possibility of acquiring Stack No. 5 itself. It recognized 
the difficulty arising from the scrambling of that facility 
with Republic’s. However, after deliberating the matter, 
it was decided by me that the acquisition of the property 
would nevertheless be worthwhile if a satisfactory price 
could be negotiated. 

10. Accordingly, in July of 1948, I directed an official 
of The Wheland Company, Charles A. Gwin, to obtain from 
defendant’s administration full information concerning the 
procedure to he followed with respect to the institution of 
negotiations for the property in question. What happened 
thereafter is shown by the affidavit of Alfred C. Walton, 
previously submitted herein on behalf of defendant, and 
by the affidavit of Charles A. Gwin of The Wheland Com¬ 
pany, which accompanies my affidavit on behalf of the 
plaintiff. In short, Mr. Gwin, on about July 20th, 1948, 
took the matter up with Walton, who describes himself, in 
his affidavit, as executive assistant to the Director of the 
Industrial Division, Office of Real Property Disposal, War 
Assets Administration, officially charged with the duty of 
advising prospective purchasers of industrial plants of the 
status of the property in which they are interested. How¬ 
ever, notwithstanding the inclusion of Stack No. 5 in the 
“Plant Finder”, to which defendant refers in his affidavit, 

Walton told Gwin that Stack No. 5 was not then 
124 available for disposal because of pending negotia¬ 
tions by defendant with Republic for the purpose of 
working out the problem of “unscrambling” Stack No. 5 
from the private facilities; that it would be at least 60 to 
120 days before the negotiations in question could be con¬ 
cluded; that when the property became available for dis¬ 
position, which would not be for a period of 60 to 90 days, 
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! bids for the plant would be requested from interested par¬ 
ties. Needless to say, the prospect of acquiring this facility 
in an “unscrambled” condition made the facility far more 
attractive to The Wheland Company than it had been be¬ 
fore. Subsequently, on August 11th and August 16th, 1948, 
Mr. Fred H. Stephens of The Wheland Company, as shown 
by his affidavit submitted herewith on behalf of plaintiff in 
this cause, made further inquiries as to the status of Stack 
No. 5 for disposal, but received similar information. 

11. I am convinced, on information and belief, that the 
information given by Mr. Walton to Mr. Gwin that the 
plant was not then available for sale and would not be for 
a period of 60 to 90 days, reflected the instructions given 
! by defendant to members of his staff as to the advice to 
be given to anyone who evinced an interest in acquiring 
: Stack No. 5. Thus, at the above-mentioned Congressional 
hearing (see Appendix 1 , pp. 187-188), there were submit¬ 
ted in evidence letters from one Joe F. Major, defendant’s 
“Congressional Liaison Assistant”, to the Hon. Bourke B. 
Hickenlooper, United States Senator from Iowa, and a 
! Mr. Patrick J. Gilhoolv, whose inquiry concerning Stack 
No. 5 had been referred to defendant by United States Sen¬ 
ator C. Wayland Brooks. These letters, respectively dated 
June 15 and June 22,1948, emphasized the pending negotia¬ 
tions with Republic for the purpose of “unscrambling” the 
property, and concluded with the advice that it would be 
three to six months before the property would be available 
! for disposal. (Copies of these letters are annexed hereto 
as Appendix 3 of this affidavit.) Likewise, during the 
course of the same hearing, defendant testified that the 
substance of his advice to the Tucker Corporation, in sev¬ 
eral discussions after May 28th, 1948, was “that in view 
of the fact that these facilities were so scrambled that I 
! felt that we should not offer the plant again to anybody 
until we could unscramble the facilities and offer an in¬ 
tegral unit, without the complications that we are faced 
with at the present moment.” ( Appendix 1 , p. 115). 
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125 12. According to defendant’s testimony at the 

same hearing (Appendix 1, pp. 115-116), among 
those who had, during the late spring or early summer of 
1948, made similar inquiries concerning the availability of 
Stack No. 5 for disposal, and who had been similarly ad¬ 
vised and had consequently refrained from making a bid, 
were representatives of the Kaiser-Frazer Corporation. 

13. In the meantime, as defendant testified at the Con¬ 
gressional hearing (Appendix 1, pp. 109-110), during the 
month of July 1948, he had resumed negotiations for the 
disposal of Stack No. 5 to Republic, making unsuccessful 
offers to sell the plant to Republic for $16,000,000.00, or to 
make an interim lease, beginning August 31, 1948, at an 
annual rental of $2,500,000.00 a year. Thereafter, between 
July 29th and August 10th, 1948, (as shown by Exhibits F 
through K, inclusive, annexed to the affidavit of defendant 
Larson, which are hereby made a part of this affidavit), 
defendant continued negotiations with Republic concerning 
an interim lease for the period beginning September 1, 
1948, in the course of which Republic first advised that, 
in view of its financial inability to accept the terms offered 
by defendant, it would close the furnace on August 31, 
1948, but, in response to defendant’s entreaties concerning 
the effect of the closing down of the furnace upon the na¬ 
tion’s economy, thereafter, on August 9, 1948, futilely re¬ 
iterated its willingness to continue interim operations after 
August 31,1948 upon the interim rental of $1,275,000.00 per 
year which it had proposed in its original bid of Decem¬ 
ber 11,1947. (See also Appendix 1, pp. 137-139). 

14. But in disregard of that offer of Republic, as shown 
by the testimony of defendant and others at the Congres¬ 
sional hearing, defendant, on August 11, 1948, thereupon 
immediately gave to Kaiser-Frazer, although it had never 
made a bid for Stack No. 5, private and exclusive notice, 
not published or communicated to anyone else, that the 
property was available for disposal; and by August 16th, 
1948, in disregard of the established procedures within the 
War Assets Administration, had given that corporation a 
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binding option for both an interim lease of the property 
and its permanent acquisition, with the result that the deal 
was concluded by August 17th, 1948, before any notice, 
public or private, had been given to anyone that the trans¬ 
action was in progress and without affording anyone else 
any opportunity to bid for the property. (Appendix 1, pp. 
80, 82, 89, 116, 130, 134, 163). 

126 15. According to the affidavit of defendant Larson, 

his reason for this unprecedentedly hasty and quiet 
transaction with Kaiser-Frazer was the necessity of keep¬ 
ing Stack No. 5 in operation for the “overall economy of 
the country’’ and avoiding expenditures necessary to put 
the furnace back into blast once it was shut down, such ex¬ 
pense being estimated at $500,000.00. At the Congressional 
hearing he testified, “I felt I should act quickly and that 
we should not go through regular routine in order to assure 
the domestic economy that the production of this plant 
would not cease on August 31,” and that he offered the 
property to Kaiser-Frazer because “I cannot stand the 
onus of being responsible for these furnaces being put out 
of operation, and therefore, I request you to submit a 
proposition”. (Appendix 1, pp. 80, 89). 

16. (a) But the fact is, as defendant admitted during the 
Congressional hearing, that there was no such danger of 
having the blast furnace shut down. The following is a 
verbatim quotation of the testimony at the hearing with 
respect to this point (Appendix 1, p. 146): 

“Mr. Larson. As I stated this afternoon, or in¬ 
tended to, there was always before me up until the 
time that I entered into a firm commitment with Kai¬ 
ser-Frazer, the proposition contained in Mr. White’s 
telegram to me of the 9th. He did not use the word 
* reluctantly’ but I tried to explain to the committee 
the background which had led up to this and to me it 
meant reluctantly he would operate on the minimum 
basis at the minimum rental of the December 11 letter. 
The Chairman. That was $1,250,000.00 a month? 
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Mr. Larson. A year approximately. 

The Chairman. Yes, a year. 

Mr. Larson. I think it was the next day, on the 17th. 
Mr. White telephoned, he called me at 11 o’clock in the 
morning. It was then after I had made a commitment 
to Kaiser-Frazer that he offered to operate on a 10- 
day basis. 

The Chairman. But until you had made this com¬ 
mitment with Mr. Kaiser, you knew then according to 
this letter that you could depend on Republic Steel to 
continue on a rental basis of $1,250,000.00 a year? 

Mr. Larson. For periods of 30 days. 

The Chairman. Yes, a period of 30 days; or how? 

Mr. Larson. My understanding was 30 days. 

The Chairman. Mr. White, what is your understand¬ 
ing? 

Mr. White. The reason we made this 30-day or 10- 
day offer, was to help Mr. Larson. 

The Chairman. Do you all agree on that testimony? 

Mr. Larson. Yes. 

The Chairman. That is all I want to know. 

Senator Bricker. Just one question. 

You did have before you, Mr. Larson, when you 
made the arrangements with Kaiser-Frazer an assur¬ 
ance to you under date of August 9 from Republic that 
they would continue under the interim basis and you 
were conscious all the time of that fact? 

Mr. Larson. I so testified and I do not deny that . 99 

127 (b) Thus it is plain that defendant was not con¬ 

fronted with the sole alternatives of effecting this 
hasty, private disposition of Stack No. 5 to Kaiser-Frazer 
or having the blast furnace shut down on August 31, 1948. 
It is plain, instead, that he could have insured the con¬ 
tinued operation of Stack No. 5 by Republic, with substan¬ 
tially equivalent returns to the Government as provided by 
the terms offered to Kaiser-Frazer, while, as required by 
Section 11(e) of the Surplus Property Act of 1944, he gave 
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“uniform and wide public notice [that Stack No. 5] was 
available for sale ... so that all interested purchasers 
[might] have a fair opportunity to buy.” And the fact is, 
moreover, as shown by Exhibit 0 annexed to the affidavit 
of defendant Larson, that in order to prevent the shutdown 
of Stack No. 5 after August 31,1948, Kaiser-Frazer had to 
enter into an agreement with Republic providing for con- 
timied operation by the latter until April 30, 1949. 

17. The fact is also that the terms on which Stack No. 5 
was quietly disposed of to Kaiser-Frazer were different 
and more advantageous to the purchaser than defendant 
had evinced any previous willingness to accept. Not only 
was the base price of $14,200,000.00 for an outright pur¬ 
chase, or $15,200,000.00 on a long-term lease with option 
to buy, much lower than any previous price quoted but, as 
defendant’s affidavit admits (p. 7), both prices were sub¬ 
ject to further “reduction commensurate with the actual 
cost of ‘unscrambling’ the facility to an extent necessary to 
make [Stack No. 5] an efficient, independent operation.” 

18. This was the first occasion when Stack No . 5 was 
ever made available for disposal on an “ unscrambled ” 
basis —the Government assuming the expense of separa¬ 
tion. The crucial significance of this radical departure in 
the terms of the availability for disposal of Stack No. 5 
cannot be overestimated. As defendant testified at the 
Congressional hearing ( Appendix 1 , p. 133): 

“If this plant had been separate it would have al¬ 
ready been disposed of and the competition would have 
been keen, including no doubt an association or a group 
of these very customers that are in here today. They 
would have been interested in taking it over as they 
have so indicated to me in my conversations with them 
during the past week.” 

Concretely, the sale to Kaiser-Frazer on the “unscram¬ 
bled” basis meant a very substantial reduction in the price 
to be actually paid by that corporation, as is also 
128 apparent from the Congressional hearing. Defen- 
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dant himself admitted that his estimate was that the 
assumption by the War Assets Administration of the “un¬ 
scrambling” cost meant a reduction in the purchase price 
of $1,400,000.00 and he would not deny that it might be 
greater. (Appendix 1, pp. 99-100). Moreover, as shown 
by Exhibit M annexed to the affidavit of defendant Larson, 
under the terms accepted by defendant from Kaiser- 
Frazer, it was provided that if that corporation, “despite 
its best efforts, ... is unable to effect proper utilization 
of the presently 1 scrambled ’ facilities, then the minimum 
rental obligation shall not apply during the time such con¬ 
ditions prevail and shall commence 90 days after the re¬ 
moval of such conditions or when productive operations are 
resumed, whichever is sooner.” According to the testi¬ 
mony of the president of Republic, his engineers estimated 
the cost of “unscrambling” at not less than $4,000,000.00. 
(Appendix I, pp. 146-147). 

19. The Wheland Company, and undoubtedly others, as 
indicated by the foregoing testimony at the Congressional 
hearing, would have gladly bought Stack No. 5 on the “un¬ 
scrambled” terms on which it was thus disposed of to 
Kaiser-Frazer Corporation; and yet the disposition was 
made without the slightest public or private notice of the 
plant’s availability, and without opportunity for anyone 
else to bid on anything like these terms. 

20. As defendant admitted at the Congressional hearing 
{Appendix 1, p. 82), his offer to Kaiser-Frazer of August 
16, 1948, accepted on August 17, 1948, gave the latter a 
binding option on the property. Not until this had been 
accomplished and publicly announced, was it known that 
Stack No. 5 had been available to Kaiser-Frazer, contrary 
to prior advice to The Wheland Company and other inter¬ 
ested persons, that the plant would not be for sale until the 
middle of September at the earliest. Immediately upon 
learning these facts, The Wheland Company, after making 
the necessary financial arrangements, and prior to the 
execution of any long-term lease between defendant and 
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Kaiser-Frazer, submitted to defendant an offer to acquire 
the plant at a sum substantially in excess of that which de¬ 
fendant had offered to accept from Kaiser-Frazer. A true 
copy of the offer of The Wheland Company is annexed to 
the Complaint in this action as Exhibit E and is herein 
incorporated by reference. The Wheland Company never 
received any acknowledgment from defendant or anyone 
else in his administration of this offer. The Whel- 
129 and Company is now ready, willing and able to carry 
out its offer, in the event that it should be accepted 
v by defendant. 

21. In bringing its complaint in this matter, The Whel¬ 
and Company does not make any assertion or claim that it 
has any title, legal or equitable, in Stack No. 5. What it 
complains of is that, notwithstanding his previous advice 
to all who inquired, in the spring and early summer of 
1948, that Stack No. 5 would not be available for disposal 
until mid-September at the earliest, and that new bids 
would be requested when it should become available, de¬ 
fendant gave private and exclusive notice to Kaiser-Frazer 
alone of the availability of Stack No. 5 for disposal in 
August 1948, and further, that defendant then for the first 
time made Stack No. 5 available for disposal on a wholly 
different, “unscrambled” basis. 

22. I am informed and believe that in so acting, defen¬ 
dant exceeded his statutory authority and violated The 
Wheland Company’s statutory rights under Section 11(e) 
of the Surplus Property Act of 1944, as amended, which 
reads as follows: 

“Uniform Public Notice 

The Board shall prescribe regulations necessary to 
provide, so far as practicable, for uniform and wide 
public notice concerning surplus property available 
for sale, and for uniform and adequate time intervals 
between notice and sale so that all interested purchas¬ 
ers may have a fair opportunity to buy” (Emphasis 
supplied.) 
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In addition, The Wheland Company complains that de¬ 
fendant violated The Wheland Company’s rights under 
War Assets Regulation 5, which was published in the Fed¬ 
eral Register and reads in pertinent part as set forth on 
page 6 of the Complaint in this action. 

23. I am further informed and believe that the various 
public notices upon which defendant relies in his affidavit 
are of no force and effect, in view of the fact that while 
they were outstanding in 1948, defendant’s agents, by his 
instructions, informed all who made inquiry with respect 
to the possible acquisition of Stack No. 5 that it was not 
available for sale and would not be until some future date, 
and in view of the further fact that in August, 1948 Stack 
No. 5 for the first time became available for disposal on a 
wholly new, “unscrambled” basis. 

130 24. What The Wheland Company seeks in vindica¬ 

tion of its aforesaid rights are the issuance by defen¬ 
dant of “wide and uniform public notice” that Stack No. 5 
is available for sale and the opportunity, pursuant to such 
notice, to submit a bid for such property and to have such 
bid considered, all as contemplated by Congress when it 
enacted the Surplus Property Act. 

25. The aforesaid rights of The WTieland Company, 
which have been invaded and threatened by the above- 
described acts of defendant, done in excess of his authority, 
are uniquely valuable and irreplaceable because of a va¬ 
riety of factors. These include the limited quantity of 
available surplus property; the more favorable terms upon 
which surplus property may be purchased, both dollarwise 
and in regard to conditions of payment, compared with the 
terms available through commercial channels; and as to 
Stack No. 5, in particular, the fact that it consists in part 
of real property; that no comparable facilities for the pro¬ 
duction of pig iron are available on the market and that the 
cost of constructing such facilities is prohibitive; that pig 
iron, which is essential to The Wheland Company’s con¬ 
tinued operation of its business is in such acutely short 
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supply; and that, as the evidence at the Congressional 
hearing shows, Kaiser-Frazer intends to divert the output 
of Stack No. 5 to its own use ( Appendix 1 , pp. 166-167), 
thereby jeopardizing the business of The Wheland Com¬ 
pany, as well as of hundreds of other independent foun¬ 
dries, by depriving it of access to a vitally important and 
irreplaceable source of pig iron for commercial purchase. 
(Appendix 1 , pp. 2-78). 

/s/ Gordon P. Street. 

City of Chattanooga, 

County of Hamilton, State of Tennessee: 

' Gordon P. Street, having been first duly sworn, deposes 
and says: That he has read the foregoing affidavit by him 
subscribed, knows the contents thereof, and that same is 
true of his own knowledge except as to matters therein 
stated to be upon information and belief, and as to such 
matters he believes them to be true. 

/s/ Gordon P. Street. 

Subscribed and sworn to before me this 10th day of De¬ 
cember, 1948. 

/s/ M. L. McCauley, 

(Seal) Notary Public . 

My Commission expires October 13, 1952. 

Appendix 1 

ANNEXED TO AFFIDAVIT OF GORDON STREET IN 
THE WHELAND COMPANY v. JESS LARSON 
(CIVIL ACTION NO. 3870-48) IN THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA. 

(This Appendix is the printed transcript of a Congres¬ 
sional hearing entitled as follows: 

“WAA Lease Investigation, Joint Hearing before 
the Special Committee to Study Problems of Ameri- 


84 


can Small Business, United States Senate, and Pro¬ 
curement and Buildings Subcommittee of the Com¬ 
mittee on Expenditures, in the Executive Departments, 
House of Representatives, Eightieth Congress, Second 
Session, on the War Assets Administration Lease of 
Government-Owned Facility to Kaiser-Frazer Corp., 
Part 1, August 25, 1948.” 

By a per curiam order of February 10, 1949, leave was 
granted to dispense with printing of the aforesaid tran¬ 
script as part of the Joint Appendix, on condition that six 
printed copies thereof be furnished for the use of the 
Court. Appellant has filed six copies of the transcript in 
question with the Joint Appendix.) 

423 Appendix 2 

ANNEXED TO AFFIDAVIT OF GORDON STREET IN 
TEE WHELAND COMPANY v. JESS LARSON 
(CIVIL ACTION NO. 3870-48) IN THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA. 

Testimony of C. M. White, President of Republic Steel 
Corp., regarding separation of Government facility known 
as Stack No. 5 from privately-owned facilities at the same 
site in Cleveland, Ohio (in joint hearing before the Small 
Business Committee, United States Senate, and Procure¬ 
ment and Buildings Subcommittee of Committee on Expen¬ 
ditures in the Executive Departments of the House of Rep¬ 
resentatives, 80th Congress, 2nd Session, Part 1, August 
25,1948, p. 136.) 

“Major Problems in Separating Facilities 

i “The furnace and its facilities were closely integrated 
with other operations in our Cleveland plant. To separate 
the two facilities will require hundreds of major and minor 
changes, the cost of which might run into millions of dol¬ 
lars. Without attempting to go into the details in this re- 
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spect, since to do so would require a long and painstaking 
engineering study, the major problems would be these: 
i “1. Install separate coal storage and handling facilities 
to get the coal into separate bins to supply this coke bat¬ 
tery with coal charges. This would require additional land 
which is not readily available in this vicinity. 

“2. Provide for a separate coke-screening station and 
appurtenant coke-handling facilities to grade and remove 
the coke for use in the blast furnace located some distance 
away. 

“3. Completely reconstruct the by-products and benzol 
facilities so as to do away with the mixture of coke-oven 
gas from Republic’s own coke batteries with that emanate 
ing from the new coke ovens. At the present time the gas 
is so mixed and goes through the by-products and benzol 
extraction plants just as though the two plants were com¬ 
bined as one. The cost of such a segregation would be 
practically prohibitive. 

“4. Establish a separate source of electric power either 
by installing electric generating equipment at the blast fur¬ 
nace steam plant or through connection made to the lines 
of the Cleveland Electric Illuminating Co. This would be 
necessary in connection with both the blast-furnace and 
coke-oven facilities. 

* ‘5. Install an additional pig machine. At the present 
there are facilities for casting only 25,000 to 28,000 tons of 
metal into pig iron monthly for shipping elsewhere. 

■ “The thought that this furnace can go into immediate 
production by someone else just cannot be done, the pig 
machines are not there to handle it. This is all of the ca¬ 
pacity there is instead of the 39,000 to 40,000 tons that the 
Government is currently securing rent on. 

424 “The Kaiser-Frazer arrangements provide for an 
adjustment in the rentals or purchase price to reflect 
expenditures such as these as well as to reline the blast 
furnace which in itself would probably cost in the neigh¬ 
borhood of three-quarters of a million dollars. The net re- 



86 


suit might very well be to penalize the net return to the 
Government by over $4,000,000. These are our own engi¬ 
neering estimates and are not guesses. 
i * 1 Since October 28, 1943, this furnace has produced 
1,500,000 tons of pig iron. By allocating this iron to our 
open-hearth furnaces for the production of urgently needed 
steel, Republic has been able to allocate the pig iron from 
other and smaller blast furnaces to the foundry industry, 
i “As a result of the testimony given here this morning, I 
am sure our customers realize that it would deprive them 
of iron.” 

425 Appendix 3 

ANNEXED TO AFFIDAVIT OF GORDON STREET IN 
THE WHELAND COMPANY v. JESS LARSON 
(CIVIL ACTION NO. 3870-48) IN THE UNITED 
STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA. 

Copy of Letters from Defendant’s “Congressional Liaison 
Assistant” concerning the Status of Stack No. 5— 

June, 1948 

War Assets Administration, 
Washington, D. C., 

June 22,1948 

Mr. Patrick J. Gilhooly, 

Chicago, HI. 

Dear Mr. Gilhooly: 

Your letter addressed to Hon. C. Wayland Brooks, United 
States Senate, with reference to the Cleveland blast fur¬ 
nace was referred to us by the Senator. We wish to quote 
the following telegram which was sent on May 28,1948, to 
the Republic Steel Co. and the Tucker Corp. regarding the 
disposition of the blast furnace and coke ovens located at 
Cleveland, Ohio, designated as Plancor 257: 
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“The WAA has today declined all bids received in con¬ 
nection with the disposal of the Government-owned blast 
furnace and by-product coke plant oven known as the Re¬ 
public Steel facility located at Cleveland, Ohio, designated 
as Plancor 257. The WAA rejected the bids because they 
were inadequate. Signed: Jess Larson, Administrator.” 

It is presently planned that within 3 to 6 months this 
plant will again be offered for sale. In the meantime ar¬ 
rangements are being made to increase the pig-iron pro¬ 
duction of this plant so that the present shortage in this 
industry will not be aggravated until the plant can be sat¬ 
isfactorily disposed of. 

Sincerely yours, 

/s/ Joe F. Majob, 

Congressional Liaison Assis¬ 
tant to the Administrator 

426 War Assets Administration, 

Washington, D. C., 

June 15,1948. 

Hon. Bourke B. Hickenlooper, 

United States Senate, 

Washington, D. C. 

Dear Senator Hickenlooper: 

i This is with reference to your contacting this office on 
June 15,1948, relative to the action taken by this Adminis¬ 
tration with respect to the Tucker bid on the blast furnace 
and coke ovens of the Republic Steel plant located at Cleve¬ 
land, Ohio. 

There were only two bids on this property: One was 
the Republic Steel Corp. and the other was the Tucker 
Corp., of Chicago. The Republic Steel Corp. submitted a 
bid for the purchase of the coke ovens and the lease of the 
blast furnace. This bid was not satisfactory, because if 
the Government sold the coke ovens, it would be placed at 
a disadvantage in disposing of the blast furnace if Repub¬ 
lic saw fit to cancel its proposed lease. 
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The Tucker Corp. was requested to submit additional in¬ 
formation to support any counterproposal which might he 
made to it. This information included sources of raw ma¬ 
terials such as coal, limestone, and ore, as well as transpor¬ 
tation for same; and proof of financial ability of the com¬ 
pany to acquire and operate this facility in addition to its 
other obligations to the Government. 

Considerable time lapsed in obtaining this additional in¬ 
formation and analyzing it. Final analysis, which resulted 
in the recommendation of the general board, indicated that 
Tucker could not obtain absolute firm sources of raw mate¬ 
rials, nor did it show the financial backing necessary to 
assure the successful operation of the plant. Therefore no 
Counterproposal w*as made to that corporation. 

This plant is what is known as a scrambled facility; that 
is, it was built during the war, partly on Republic’s prop¬ 
erty and partly on property owned by the Government. At 
the time of the offering it seemed possible to work out the 
difficulties which existed because of this situation. It now 
appears that litigation will be necessary in order to clarify 
the right of the Government to acquire land from Republic 
upon which its property is located. Such steps are being 
inaugurated. It is believed that when this situation has 
been cleared up other and more substantial interests who 
could meet the objectives of the Surplus Property Act will 
be interested in submitting a bid for the purchase of this 
property. When such time arrives this property will again 
be offered for sale. It is estimated that this will take from 
3 to 6 months. 

In the meantime, steps are immediately being taken to 
increase the revenue to the Government from the present 
month-to-month rental arrangement with the Republic Steel 
Co. for the operation of this plant. 

427 Another factor which was seriously considered by 
this Administration was the shortage of steel produc¬ 
tion in comparison with consumption which now exists in 
this country. To have entered into an arrangement which 



89 


would have stopped the operation of this plant would have 
seriously affected more than 200 industries dependent upon 
it for their pig iron and steel. This Administration feels 
that no such risks should be run until there is a clear indi¬ 
cation that the production of steel will not be less by the 
disposal of this plant. 

Sincerely yours, 

/s/ Joe F. Major, 

Congressional Liaison Assis¬ 
tant to the Administrator. 

\ 

428 Filed Dec 15 1948 

Affidavit 

Charles A. Gwin, being first duly sworn, deposes and 
says: 

1. I reside in Bethesda, Maryland, and am employed by 
The Wheland Company as its Washington, D. C. represen¬ 
tative. 

2. I have read the affidavit submitted in this action by 
Alfred C. Walton. I make this affidavit for the use of the 
plaintiff in this action. 

3. On or about July 20, 1948, pursuant to instructions 
from Mr. Gordon P. Street, the President of The Wheland 
Company, I called in person at the offices of the War Assets 
Administration in Washington for the purpose of ascer¬ 
taining the possibility of instituting negotiations for the 
purchase of a blast furnace by The Wheland Company. I 
was referred to Mr. Alfred C. Walton as the qualified offi¬ 
cial of the Agency to discuss the matter with him. I ac¬ 
cordingly conferred with Mr. Walton on the same day, July 
20, 1948. I identified myself to Mr. Walton as a represen¬ 
tative of The Wheland Company and explained to him that 
the Company was interested in purchasing a blast furnace 
from the War Assets Administration, and was particularly 
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interested in the one located at the site of the Republic 
Steel Corporation at Cleveland, Ohio. 

429 4. In the course of this conference with Mr. Walton 

I was told by him that the only blast furnace in the 
inventory of the War Assets Administration was the one 
located in Cleveland, Ohio, on the site of property owned 
by the Republic Steel Corporation; that this furnace was 
not at that time available for disposal, and no offers for it 
were being considered, because it was badly scrambled with 
Republic’s own facilities at the same site and negotiations 
were then in progress with Republic for the purpose of sep¬ 
arating the two facilities so that the one owned by the War 
Assets Administration could be subsequently disposed of 
as a reasonably integrated and independent unit; that such 
negotiations would probably require two to four months; 
and that it would be sixty to ninety days at the earliest be¬ 
fore the furnace would be available for disposal, at which 
time the War Assets Administration would request bids 
for the facility. 

/s/ Charles A. Gwin 
District of Columbia: ss 

Charles A. Gwin, having been first duly sworn, deposes 
and says: That he has read the foregoing affidavit by him 
subscribed, knows the contents thereof, and that same is 
true of his own knowledge except as to matters therein 
stated to be upon information and belief, and as to such 
matters he believes them to be true. 

/s/ Charles A. Gwin 

Subscribed and sworn to before me this 14th day of De¬ 
cember, 1948. 

/s/ Marguerite E. O’Brien 
(Seal) Notary Public , D. C. 

My Commission Expires April 14, 1951. 
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430 Filed Dec 15 1948 

Affidavit 

Fred H. Stephens, being duly sworn, deposes and says: 

1. I reside in the City of Chattanooga, Tennessee, and am 
employed as Executive Assistant to the President of The 
Wheland Company. 

2. I have read the affidavits submitted on behalf of the 
defendant in this action by Robert A. Curran and John H. 
Williams. I make this affidavit for the use of the plaintiff 
in this action. 

3. On or about Wednesday, August 11, 1948, pursuant 
to instructions from Mr. Gordon P. Street, the President 
of The Wheland Company, I made a telephone call to the 
War Assets Administration for the purpose of inquiring as 
to whether there were blast furnaces available for disposal 
as surplus property. I was referred to Mr. Robert A. Cur¬ 
ran as the qualified person within the agency to answer such 
an inquiry and accordingly discussed the subject with him, 
informing him first that I represented The Wheland Com¬ 
pany. I first asked Mr. Curran about a blast furnace lo¬ 
cated at Chester, Pennsylvania. He told me that the Chester 
furnace had been disposed of, and that the only remaining 
furnace in inventory was one located in Cleveland, Ohio, 
and operated by the Republic Steel Corporation. He said 
that all bids previously received for that furnace had been 
refused. He told me further that this furnace was badly 
scrambled with Republic’s own facilities at the same site 
and would be difficult for anyone but Republic to operate; 
also that the War Assets Administration had no plans at 
that time to dispose of it. He suggested that I write him 
concerning my interest in the furnace, for reference if and 

when it should again be offered for disposal. 

431 4. Following my conversation with Mr. Curran, I 
left for Pennsylvania, but returned to Washington 

over the weekend, and on Monday, August 16th, determined 
to get further information with respect to the matter. For 
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that purpose I got in touch with Mr. C. R. Henry, Manager 
of the Oliver Tractor Company, who was located in Wash¬ 
ington and with whom I had previously been associated in 
business. In response to my inquiry as to whether he knew 
anyone in the War Assets Administration who could be de¬ 
pended upon to get the accurate and exact information I 
wanted, he suggested a Colonel John H. Williams of the 
Machinery Division of the War Assets Administration, with 
whom he was personally acquainted, and agreed to intro¬ 
duce me personally to Colonel Williams. 

5. Accordingly, I went with Mr. Henry to see Colonel 
Williams, with whom we conferred on that same day, Au¬ 
gust 16th, 1948, concerning the availability of surplus blast 
furnaces. Colonel Williams said that he would investigate 
this matter for us and report back. I was informed by Mr. 
Henry on August 17, 1948, and believe, that Colonel Wil¬ 
liams on that same day, August 17,1948, called Mr. Henry 
and advised that he had looked into the matter and had 
learned that there were no blast furnaces then available for 
disposition, stating in particular that there were no cur¬ 
rent plans to dispose of the blast furnace at the site of the 
Republic Steel Corporation’s plant in Cleveland, Ohio, 
which was badly scrambled with that company’s private 
facilities. 

6. Later on that same day, August 17,1948,1 read an item 
in the public press stating that the War Assets Administra¬ 
tion had just announced the disposition of that same blast 
furnace to the Kaiser-Frazer Corporation. 

/s/ Fred H. Stephens 

(Fred H. Stephens) 

United Mexican States 
Mexico, Federal District 
Embassy of the United >SS 

States of America 

Before the undersigned Richard M. Hughes, Vice Consul 
of the United States of America, duly commissioned and 
qualified, this day personally appeared Fred H. Stephens, 
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who, having been first duly sworn, deposed and said: 
432 That he has read the foregoing affidavit by him sub¬ 
scribed, knows the contents thereof, and that same is 
true of his own knowledge, except as to matters therein 
stated to be upon information and belief, and as to such 
matters he believes them to be true. 

Witness my hand and official seal this 10th day of Decem¬ 
ber, 1948. 

Richard M. Hughes, 

Title Vice Consul of the United States 
of America. 

Service No. 12921. Tariff Item No. 28. Fee: $2.00 U. S. 
Cy. paid by 1400 pesos. 

(Seal) 

Dec 10 1948 

[American Consular Service $2.00 Fee Stamp] 

435 Filed Jan 31 1949 

Transcript of Proceedings 

Washington, D. C-, 
January 3, 1949 

The above entitled matter came on for a hearing on de¬ 
fendant’s motion for a summary judgment or to dismiss 
the complaint, before The Honorable Alexander Holtzoff, 
Judge, at 11:45 A. M., pursuant to due and timely notice. 

483 ORAL CONCLUSIONS OF THE COURT 
The Court, (Holtzoff, J.): 

The Court is of the opinion that, irrespective of whether 
the Administrator complied or did not comply with the re¬ 
quirements of the statute and the regulations, the plaintiff 
has no standing to sue. This conclusion seems to he in¬ 
escapable from the decision of the United States Court of 
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Appeals for the District of Columbia in Fulton Iron Com¬ 
pany v. Larson, decided October 13, 1948, and the decision 
of the Supreme Court in Alabama Power Company v. Ickes, 
302 U. S., 464, and Framingham v. Morton, 262 U. S., 447. 
The Court is of the opinion that the decision of the Court 
of Appeals in Fleming v. Moberly Milk Products Com¬ 
pany, 160 Fed. (2nd), 259, is distinguishable. It does not 
seem to the Court that the statute here in question can cre¬ 
ate any private rights or any legal rights in or for the 
benefit of prospective purchasers. The courts do not have 
supervisory authority over the executive branch of the 
Government, and may not interfere, even in cases of a vio¬ 
lation of law by administrative officials, unless the private 
rights of citizens are affected directly, and this citizen seeks 
to invoke the court’s processes. The Court does not feel 
that in the legal sense this plaintiff, as a party, has rights 
vested in him by statute. On these grounds and 
484 these grounds alone, the complaint will be dismissed. 

• ••••••••* 

486 Filed Jan 10 1949 

Order 

Upon consideration of the motion of defendant to dismiss 
the complaint, it is by the Court, this 10th day of January, 
1949, 

Ordered that the motion of the defendant to dismiss the 
complaint be and it is hereby granted; and that the com¬ 
plaint be and hereby is dismissed. 

Alexander Holtzoff, 

Judge. 

seen: 

Thurman Arnold, 

Attorney for Plaintiff. 
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487 Filed Jan 14 1949 

Notice of Appeal 

Notice is hereby given that plaintiff in the above-entitled 
action hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia Circuit from the order 
of this Court dated January 10, 1949, dismissing the com¬ 
plaint in the above-entitled action. 

Respectfully submitted, 

Arnold, Fortas & Porter, 

1200 18th Street, N. W., 
Washington 6, D. C. 

By: Thurman Arnold, 
Attorneys for Plaintiff-Appellant. 
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IN THE 


United States Court of Appeals 

fob the District of Columbia Cibcuit 


No. 10117 


THE WHELAND COMPANY, Appellant 

v. 

JESS LARSON, Individually and as War Assets Admin¬ 
istrator and Surplus Property Administrator, Appellee 


On Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

, This is an appeal from an order of the United States 
District Court for the District of Columbia dismissing 
appellant’s complaint upon motion of appellee. 

Jurisdiction of this cause below was predicated on Title 
11, § 301 of the District of Columbia Code (1040 Edition) 
and §§ 1331, 1332 and 1337 of the revised Judicial Code, 
28 U. S. C., §§ 1331, 1332 and 1337. Jurisdiction was also 
based upon the Declaratory Judgment Act, §§2201 and 
2202 of the revised Judicial Code, 28 U. S. C., §§ 2201, 2202. 


2 


STATEMENT OF THE CASE. 

Appellant (plaintiff below) is a Tennessee Corporation, 
which has its principal place of business in Chattanooga, 
Tennessee. Appellee is the War Assets and Surplus Prop¬ 
erty Administrator, charged with the administration of the 
Surplus Property Act of 1944, 50 U. S. C. War, Appx. 
§§ 1611-1646. 

One of the nation’s largest blast furnaces and related 
coke ovens (hereinafter referred to as ‘ ‘ Plancor 257 ”), was 
constructed by the EFC at a cost of $28,000,000 upon a site 
of the Republic Steel Corporation, the original lessee, and 
was badly “scrambled” with the latter’s facilities. Ac¬ 
cording to appellee’s estimate, separation of the plant for 
operation as an independent unit required an outlay of 
$1,400,000. (App. 4, 23, 72, 79-80). 

In an overwhelming degree the nation’s blast furnaces 
are “captive”, their output being consumed by the owners 
of the facilities. But by virtue of its operation, as lessee, 
of Plancor 257, Republic was able to supply numerous inde¬ 
pendent foundries, including appellant, with all or a sub¬ 
stantial part of their requirements for pig iron, which was 
in acute short supply. Republic’s last lease expired Au¬ 
gust 31, 1947, but it continued to operate the plant under 
an interim arrangement with the understanding that the 
rent would be mutually fixed by it and appellee. (App. 23, 
25, 71-72). 

When the plant was declared surplus, appellee estab¬ 
lished its fair value as $17,900,000 to Republic and $16,500,- 
000 to anyone else and fixed January 19,1948 as the cut-off 
date for bids. Two bids were received, one from Republic 
offering $13,605,300 for the plant, with a retroactive rental 
of $1,275,000 per year from September 1,1947, covering its 
interim operation; another by the Tucker Corporation 
offering $16,000,000. Both these bids were rejected by 
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appellee as inadequate on May 28, 1948. (App. 13, 26, 73- 
74; Cong. Tr. 101). 1 

Following this, in the months of June, July and August, 
1948, appellee, or his authorized agents, uniformly advised 
all persons who expressed an interest in acquiring Plancor 
257 that the plant was not then available for disposal, but 
would be again offered for sale some three to six months 
later, upon the conclusion of steps which were being taken 
to “unscramble’’ the plant from Republic’s facilities. (App. 
75-76). Among the persons who were so advised was 
United States Senator Bourke B. Hickenlooper, to whom 
appellee’s “Congressional Liaison Assistant” wrote a 
letter on June 15, 1948, stating, among other things, as 
follows (App. 87-88; Cong. Tr. 188): 

‘ ‘ This plant is what is known as a scrambled facility; 
that is, it was built during the war, partly on Repub¬ 
lic’s property and partly on property owned by the 
Government. At the time of the offering it seemed 
possible to work out the difficulties which existed be¬ 
cause of this situation. It now appears that litigation 
will be necessary in order to clarify the right of the 
Government to acquire land from Republic upon which 
its property is located. Such steps are being inaugu¬ 
rated. It is believed that when this situation has been 
cleared up other and more substantial interests who 
could meet the objectives of the Surplus Property Act 
will be interested in submitting a bid for ths purchase 
of this property . When such time arrives this prop¬ 
erty will again be offered for sale . It is estimated that 
this will take from 3 to 6 months . (Emphasis supplied) 

“In the meantime, steps are immediately being taken 
to increase the revenue to the Government from the 
present month-to-month rental arrangement with the 
Republic Steel Co. for the operation of this plant. 

“Another factor which was seriously considered by 
this Administration was the shortage of steel produc- 

l The symbol “Cong. Tr.” refers to the transcript of the Congressional 
hearing concerning appellee’s activities in disposing of Plancor 257, six copies 
of which have been furnished for the use of the Court in lieu of printing as 

g irt of the Joint Appendix, as authorized by the Court’s order herein of 
ebruary 10, 1949. See App. 83. 
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tion in comparison with consumption which now exists 
in this country. To have entered into an arrangement 
which would have stopped the operation of this plant 
would have seriously affected more than 200 industries 
dependent upon it for their pig iron and steel. This 
Administration feels that no such risks should be run 
until there is a clear indication that the production of 
steel will not be less by the disposal of this plant. 

Sincerely yours, 

/s/ Joe F. Major, 

Congressional Liaison Assistant 
to the Administrator .” 

Among other persons who were given the same advice by 
appellee, or his authorized agent, during the same period 
were the Kaiser-Frazer Corporation in June 1948 and ap¬ 
pellant in July and August 1948, with the result that neither 
submitted any bid for Plancor 257. (App. 74-76; Cong. Tr. 
115-116). 

Appellant had become interested in acquiring a blast fur¬ 
nace as a result of its dependency upon adequate supplies 
of pig iron for its continued existence and its decision, as 
supplies of that commodity grew shorter in 1948, to acquire 
its own production facilities. (Tr. 73-75). Soon after learn¬ 
ing of appellee’s unexpected rejection of the bid of Repub¬ 
lic, commonly known in the trade to be the appellee’s fa¬ 
vored prospect (Cong. Tr. 115), appellant became specifi¬ 
cally interested in Plancor 257 and, accordingly, took the 
matter up with appellee’s agency. (App. 74-75, 89-92). 
Appellant’s interest in acquiring Plancor 257 was properly 
communicated to an authorized agent of appellee, as is 
admitted in the affidavit of Alfred C. Walton, submitted on 
behalf of defendant, which states, in pertinent part (App. 
66-67). 

. . I was and now am in the employ of War Assets 
Administration as Executive Assistant to the Director 
of the Industrial Division, Office of Real Property Dis¬ 
posal. . . In the course of my duties afoersaid, I an- 
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swer inquiries and give out available information con¬ 
cerning any particular industrial plant which may be 
the subject of inquiry made by persons interested in 
their acquisition. 

‘‘On or about July 20,1948, Charles A. Gwin, identify¬ 
ing himself as a representative of the Wheland Com¬ 
pany, called at my office and made inquiry concerning 
the present status of the blast furnace, subject of the 
above entitled action, and he also requested a copy of 
the War Assets Administration brochure on said blast 
furnace. I supplied Charles A. Gwin a copy of said 
brochure, and advised him that I did not believe that 
any disposal action on the blast furnace would take 
place for a period of 60 to 90 days. 

“On or about July 20, 1948, this was the estimate 
established by the Real Property Division, pending 
the continued negotiations with Republic Steel Coi 
poration.” 

Meantime appellee had endeavored, during the months of 
July and August, to get a higher bid for Plancor 257 from 
Republic, including an interim lease arrangement at an 
annual rental of $2,500,000 for the year beginning Septem¬ 
ber 1, 1948. Republic protested that it could not afford 
that rental and that its only alternative to such terms 
would be to cease operation of the blast furnace on August 
31, 1948. (Cong. Tr. 109-112; App. 40-44). However, in a 
telegram of August 9, 1948, Republic advised appellee, 
among other things, as follows (App. 45): 

“IF IT IS DESIRED THAT WE CONTINUE OP¬ 
ERATION AFTER AUGUST 31 ON AN INTERIM 
BASIS WE WILL DO SO UPON THE RENTAL 
BASIS SET FORTH IN OUR PROPOSAL DATED 
DECEMBER 11, 1947.” 

Appellee declined this proposal on August 10,1948, pro¬ 
posing, instead, arbitration of the rental, which Republic 
rejected on August 11, 1948. (App. 14-15, 46-47). There¬ 
upon appellee, on the very same day, personally gave ex- 
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elusive notice to Kaiser-Frazer that Plancor 257 was avail¬ 
able for sale. (App. 5, 76-77, Cong. Tr. 89). By August 
16, 1948, without affording notice or opportunity to bid to 
anyone else, and in contravention of the regular procedures 
established in his own office, he gave Kaiser-Frazer a bind¬ 
ing option, covering both interim and long term acquisition. 
(App. 5-8,15-19, 76-77; Cong. Tr. 80, 82, 89,116,130,134). 
As is shown in more detail below, the terms which appellee 
offered Kaiser-Frazer were far more favorable than he 
had ever indicated a willingness to accept from anyone 
else. (Cong. Tr. 111). Appellee’s offer was immediately 
accepted by Kaiser-Frazer on August 17, 1948. (App. 20; 
Cong. Tr. 89). Only then, through the public press, did ap¬ 
pellee afford any notice concerning the availability of 
Plancor 257 for disposal. (App. 7, 77, 80, 91-92). 

As set forth in appellee’s affidavit, the pretext for this 
hasty and private proffer of Plancor 257 to Kaiser-Frazer 
Was an emergency need to avoid the shutdown of the blast 
furnace, which he claimed would have involved detrimen¬ 
tal effects to the nation’s economy. (App. 27-28). But 
there was no such emergency and appellee knew it, as is 
shown by his following testimony before the joint Con¬ 
gressional Committees which investigated the transaction 
with Kaiser-Frazer (App. 77-78; Cong. Tr. 146): 

“Mb. Larson. As I stated this afternoon, or in¬ 
tended to, there was always before me up until the 
i time that I entered into a firm commitment with 
Kaiser-Frazer, the proposition contained in Mr. 
White’s telegram to me of the 9th. He did not use 
the word ‘reluctantly’ but I tried to explain to the 
committee the background which had led up to this and 
to me it meant reluctantly he would operate on the 
minimum basis at the minimum rental of the Decem¬ 
ber 11 letter. 

The Chairman. That was $1,250,000.00 a month? 

Mr. Larson. A year approximately. 

The Chairman. Yes, a year. 

Mr. Larson. I think it was the next day, on the 17th. 
Mr. White telephoned, he called me at 11 o’clock in 
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the morning. It was then after I had made a commit¬ 
ment to Kaiser-Frazer that he offered to operate on a 
10-day basis. 

The Chairman. But until you had made this com¬ 
mitment with Mr. Kaiser, you knew then according to 
this letter that you could depend on Republic Steel to 
continue on a rental basis of $1,250,000.00 a year? 

Mr. Larson. For periods of 30 days. 

The Chairman. Yes, a period of 30 days, or how? 

Mr. Larson. My understanding was 30 days. 

The Chairman. Mr. White, what is your under¬ 
standing? 

Mr. White. The reason we made this 30-day or 
10-day offer, was to help Mr. Larson. 

The Chairman. Do you all agree on that testimony? 

Mr. Larson. Yes. 

The Chairman. That is all I want to know. 

Senator Brickeb. Just one question. 

You did have before you, Mr. Larson, when you made 
the arrangements with Kaiser-Frazer an assurance to 
you under date of August 9 from Republic that they 
would continue under the interim basis and you were 
conscious all the time of that fact? 

Mr. Larson. I so testified and I do not deny that.” 

Appellee, therefore, could have insured the continued 
operation of Plancor 257 by Republic, with substantially 
equivalent interim returns to the Government as was pro¬ 
vided by the terms he offered to Kaiser-Frazer (Cong. Tr. 
112-113, 122), while, in accordance with Section 11(e) of 
the Surplus Property Act of 1944 and his own Regulation 
5, he gave **uniform and wide public notice [that Plancor 
257] was available for sale. . . so that all interested pur¬ 
chasers [might] have a fair opportunity to buy.” (App. 
6-7). And the further fact is, as shown by exhibits an¬ 
nexed to the affidavit of appellee Larson, that in order to 
prevent the shutdown of Plancor 257 after August 31,1948, 
Kaiser-Frazer had to enter into an agreement with Re¬ 
public providing for continued operation by the latter until 
April 30, 1949 . (App. 60-66). 
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Beyond preferring Kaiser-Frazer with exclusive notice 
of the availability of Plancor 257 for disposal and exclusive 
opportunity to acquire it, appellee gave that corporation 
far more advantageous terms than he had ever evinced any 
previous willingness to accept. Not only was the base 
price of $14,200,000 for an outright purchse, or $15,200,000 
on a long-term lease with option to buy, much lower than 
any previous price quoted (App. 30; Cong. Tr. Ill), but, 
as appellee’s affidavit admits, both prices were subject to 
further “reduction commensurate with the actual cost of 
‘unscrambling’ the facility to an extent necessary to make 
the plancor an efficient, independent operation”, which he 
himself estimated at $1,400,000. (App. 30, 79-80; Cong. Tr. 
99-100). 

The importance of the last mentioned departure in the 
terms of the availability of Plancor 257 for disposal is ap¬ 
parent from appellee’s following testimony at the Con¬ 
gressional hearing (App. 79; Cong. Tr. 133): 

“If this plant had been separate it would have already 
been disposed of and the competition would have been 
keen, including no doubt an association or a group of 
these very customers that are in here today. They 
would have been interested in taking it over as they 
have so indicated to me in my conversations with them 
during the past week.” 

Moreover, under the terms accepted by appellee from 
Kaiser-Frazer, it was provided that if that corporation 
“despite its best efforts, ... is unable to effect proper 
utilization of the presently ‘scrambled’ facilities, then the 
minimum rental obligation [$800,000 per year] shall not 
apply during the time such conditions prevail and shall 
commence 90 days after the removal of such conditions or 
when productive operations are resumed, whichever is 
sooner.” (App. 55). 

Appellant, and undoubtedly others, as indicated by ap¬ 
pellee’s above-quoted testimony, would have gladly bought 
Stack No. 5 on the “unscrambled” terms on which it was 
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thus made available to Kaiser-Frazer Corporation. On 
August 24, 1948, within a week of the announcement in 
the public press of appellee’s negotiations with Kaiser- 
Frazer, appellant had completed the necessary financial 
arrangements and communicated to defendant a more 
favorable bid for Plancor 257, which went unanswered. 
(App. 20-21, 30, 80-81). 

Under date of August 27, 1948, Kaiser-Frazer entered 
into an agreement with Republic, whereby, for a stated 
consideration, the latter agreed to continue to operate the 
plant, as an independent contractor, until April 30, 1949. 
(App. 60-64). On August 31, 1948, Kaiser-Frazer made 
an offer to appellee, specifying the conditions on which it 
would exercise its previously acquired option for a twenty- 
year lease. (App. 52-58). Appellee accepted this offer on 
the day it was made. (App. 31, 58). The resulting agree¬ 
ment fixed Kaiser-Frazer’s rent at $2.00 per ton of pig 
iron produced and $1.50 per ton of coke produced, with a 
minimum annual rental of $800,000 and the privilege of 
buying the property at any time at a price of $15,200,000, 
towards which previously paid rentals in excess of $608,- 
000 per annum were to be applied. (App. 53-54). But 
among other things, the conditions of the resulting agree¬ 
ment allowed Kaiser-Frazer to deduct from the rentals 
“ unscrambling” costs up to $1,400,000 and relieved it from 
the obligation to pay any rent at all if it was unable to 
“effect proper utilization” of the plant. (App. 54-55). 
The agreement also contained the following provision 
(App. 57).: 

“13. This agreement shall be subject to the fulfillment 
of all requirements of WAA Regulation No. 5 and the 
approval of the Attorney General as required by Sec¬ 
tion 20 of the Surplus Property Act of 1944, as 
amended.” 

Appellant filed this action on September 20,1948, follow¬ 
ing which appellee executed a long term lease with Kaiser- 
Frazer on October 16, 1948 (App. 2, 31), which intended 
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to use the plant for “captive” purposes. (Cong. Tr. 166- 
170). 

In substance, appellant’s complaint alleged the facts set 
forth above, up to and including its bid of August 24,1948. 
It charged that by informing Kaiser-Frazer alone that 
Plancor 257 was available for sale in August 1948 and ac¬ 
cording it the exclusive opportunity to acquire the prop¬ 
erty, without notice to anyone else, appellee exceeded his 
authority, and violated appellant’s rights, under Section 
11(e) of the Surplus Property Act (58 Stat. 769, 50 U. S. C. 
War App’x. § 1620(e)) and Section 14 of War Assets Reg¬ 
ulation 5 (C. F. R. 1947 Supp., Title 32, Ch. XXIII, Part 
8305.14). Irreparable injury to appellant was alleged be¬ 
cause of the acute shortage of pig iron, the limited quantity 
of surplus property, the uniqueness of Plancor 257, and the 
more favorable terms on which surplus property may be 
acquired compared with commercial terms. (App. 2-10). 

Appellant’s prayers for relief included a request for a 
declaratory judgment adjudicating its rights in relation to 
appellee; determining that by giving Kaiser-Frazer exclu¬ 
sive notice of the availability of Plancor 257 for disposal 
in August 1948 and the exclusive opportunity to acquire it, 
appellee acted in excess of his authority and in violation 
of the rights of the appellant and other interested pur¬ 
chasers of the plant; and, adjudging further, that any pur¬ 
ported disposal of the plant pursuant to such exclusive 
notice and opportunity was null and void. There was also 
specifically prayed the issuance of a mandatory injunction 
requiring appellee, in his official and individual capacity, 
to take all necessary action to afford interested purchasers 
the requisite notice and opportunity before undertaking a 
disposal of Plancor 257. (App. 10-12). 

On November 12, 1948, appellee moved to dismiss the 
complaint on the grounds that appellant had no standing to 
sue, that the complaint failed to state a claim on which 
relief could be granted, and that the suit was against the 
United States, which had not consented to be sued. In the 
alternative, appellee moved for summary judgment, on the 
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ground that there was no genuine issue of material fact and 
that he was entitled to judgment as a matter of law. (App. 
21-22). In support of the motion appellee filed affidavits of 
i himself and three of his subordinates. (App. 22-70). Ap¬ 
pellant filed counter affidavits on December 15,1048. (App. 
70-92). 

Appellee’s motions were heard on January 3, 1949, fol¬ 
lowing which the court dismissed the complaint on the sole 
ground that appellant lacked standing to sue. (App. 93.) 
An order dismissing the complaint was entered on January 
10, 1949 and appellant filed notice of appeal on January 
14,1949. (App. 94.) 

THE OPINION OF THE COURT BELOW. 

The opinion of the court below is brief and reads in full 
as follows (App. 93): 

“The Court is of the opinion that, irrespective of 
whether the Administrator complied or did not comply 
with the requirements of the statute and the regula¬ 
tions, the plaintiff has no standing to sue. This conclu¬ 
sion seems to be inescapable from the decision of the 
United States Court of Appeals for the District of 
Columbia in Fulton Iron Company v. Larson, decided 
October 13, 1948, and the decision of the Supreme 
Court in Alabama Power Company v. Ickes, 302 U. S., 
464, and Framingham v. Morton, 2 262 U. S., 447. The 
Court is of the opinion that the decision of the Court of 
Appeals in Fleming v. Moberly Milk Products Com¬ 
pany, 160 Fed. (2nd), 259, is distinguishable. It does 
not seem to the Court that the statute here in question 
can create any private rights or any legal rights in 
! or for the benefit of prospective purchasers. The courts 
do not have supervisory authority over the executive 
branch of the Government, and may not interfere, even 
in cases of a violation of law by administrative of¬ 
ficials, unless the private rights of citizens are affected 
directly, and the citizen seeks to invoke the court’s 
processes. The Court does not feel that in the legal 

2 The intended reference was to Frothingham v. Mellon. The opinion was 
orally delivered and the reporter obviously misunderstood the court. 
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sense this plaintiff, as a party, has rights vested in him 
by statute. On these grounds and these grounds alone, 
the complaint will be dismissed.’’ 

STATUTE AND REGULATION INVOLVED. 

This appeal involves primarily the construction of the 
following provisions of the Surplus Property Act of 1944, 
as amended, and of War Assets Regulation 5, as amended: 

(a) Statute: Section 11(e), Surplus Property Act of 
1944 (58 Stat. 769, 50 U. S. C. War App’x. § 1620(e)): 

“Uniform Public Notice 

The Board shall prescribe regulations necessary to 
provide, so far as practicable, for uniform and wide 
public notice concerning surplus property available 
for sale, and for uniform and adequate time intervals 
between notice and sale so that all interested pur¬ 
chasers may have a fair opportunity to buy.” 

(b) Regulation: Sections 14 and 21(e) of War Assets 
Regulation 5 (C. F. R., 1947 Supp., Title 32, Chapter 
XXIII, Parts 8305.14 and 8305.21(e), as amended, 13 
Fed. Reg., pp. 4740-4741): 

§ 8305 . 14 . Notice and advertisement — (a) Wide pub¬ 
licity. Except where a transfer is requested by a 
Government agency, the disposal agency shall widely 
publicize all real property which becomes available 
for disposal hereunder, giving information adequate 
to inform interested persons of the general nature of 
the property and its possible uses, as well as any res¬ 
ervations, restrictions, and conditions imposed upon 
its disposition. Such publicity shall be by public 
advertising or other appropriate public notice. The 
disposal agency may consult with local groups and 
organizations. The disposal agency shall, upon re¬ 
quest, supply to bona fide potential purchasers and 
lessees adequate preliminary information and, with 
the cooperation of the owning agency where neces¬ 
sary, shall render such assistance to such persons as 
may enable them so far as feasible to acquire ade¬ 
quate information regarding the property. The dis¬ 
posal agency shall establish procedures, so that all 
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persons showing due diligence are given full and 
complete opportunity to make a proposal. 

* • • 

(c) Inspection. All persons interested in the acquisi¬ 
tion of surplus property available for disposal under 
this part shall, with the cooperation of the owning 
agency where necessary, be permitted to make a com¬ 
plete inspection of such property, including any engi¬ 
neering reports made in connection therewith, subject 
to any necessary restrictions in the interest of national 
security and subject to such rules and regulations as 
may be prescribed by the owning or disposal agency. 
The consent of the sponsoring agency is required where 
the property is still in production or use. 

(d) Cut-off date. Except as otherwise authorized by 
the Administration, all advertisements published pur¬ 
suant to the requirements of this section shall contain 
a cut-off date for the submission of offers. 

• • • 

§8305.21. Acceptance of offers — 

• • • 

(e) Absence of acceptable offers; methods of sale. If 
no acceptable offer is received, the disposal agency 
shall proceed to dispose of the property by negotiated 
sale, auction, or other suitable method. Such disposals 
shall be subject to the price restrictions of paragraph 
(a) of this section, unless otherwise authorized by the 
Administration . 19 

; The complaint also alleged a violation of Section 3 of 
the Administrative Procedure Act, 5 USC, 1002, requiring 
appellee’s procedures to be published in the Federal Reg¬ 
ister and providing that “no person shall in any manner 
be required to resort to ... procedure not so published”. 

STATEMENT OF POINTS ON APPEAL. 

, 1. The District Court erred in granting the motion to 
dismiss the complaint. 

2. The District Court erred in ruling that appellant had 
no standing to sue. 
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3. The District Court erred in ruling that appellant had 
no enforceable rights in relation to the matters of which 
it complained. 

4. The District Court erred in failing to rule that the 
complaint stated a claim upon which relief could be granted. 

5. The District Court erred in failing to rule that this 
was not a suit against the United States. 

6. The District Court erred in failing to deny the motion 
to dismiss the complaint. 

7. The District Court erred in failing to deny the motion 
for summary judgment. 

SUMMARY OF ARGUMENT. 

I. The lower court erred in holding that appellant had 
no standing to sue. Section 11(e) of the Surplus Property 
Act shows on its face an intention to vest “interested pur¬ 
chasers” with a right to notice of the availability of sur¬ 
plus property for disposal and a fair opportunity to pur¬ 
chase it. The legislative history shows that Congress 
rejected a provision which would have left the granting of 
such notice and opportunity to the discretion of the Admin¬ 
istrator and instead enacted a “strong mandate” requiring 
that procedure, with the contemplation that he be subject 
to suit if he failed to follow it. Appellant was an “inter¬ 
ested purchaser” of Plancor 257, who had communicated 
its interest in acquiring it to an authorized agent of ap¬ 
pellee, prior to the time when it became available for dis¬ 
posal in August 1948. 

Perkins v. Lukens Steel Company, 310 U. S. 113, 60 S. Ct. 
869, does not bar appellant’s standing to sue here, and in¬ 
deed supports it, in view of the sharp difference in language 
between the statute there considered and the statute in¬ 
volved here which expressly recognizes the rights of “inter¬ 
ested purchasers”. 

The right to notice and opportunity vested in interested 
purchasers by Section 11(e) of the Surplus Property Act 
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and the regulations issued thereunder is of a legally pro¬ 
tected character, notwithstanding appellee’s ultimate dis¬ 
cretion, after following the statutory procedure, to make 
an award of surplus property. Ashbacker v. Federal Com¬ 
munications Commission, 326 U. S. 327, 66 S. Ct. 148; Per¬ 
kins v. Elg, 307 U. S. 325, 59 S. Ct. 884; Red Corny on Sheep 
Company v. I ekes, 98 F.(2d) 308 (App. D. C. 1938). None 
of the authorities relied upon by the court below are in 
point. Fulton Iron Company v. Larson, App. D. C. No. 
9799, decided October 13, 1948, involved an attempt to con¬ 
trol the administrator’s discretion to make an award. Ap¬ 
pellant makes no such effort here, but seeks only to have 
the Administrator follow the mandatory statutory proce¬ 
dure, as to which he had no discretion. 

II. Appellant’s complaint states a claim upon which re¬ 
lief can and should be granted. The facts show that ap¬ 
pellee acted in excess of his authority, and in violation of 
appellant’s rights, under Section 11(e) of the Surplus 
Property Act of 1944 and War Assets Regulation 5, by 
giving the Kaiser-Frazer Corporation exclusive notice and 
opportunity to acquire Plancor 257 in August 1948, in dis¬ 
regard of the fact that appellant had previously notified 
one of his authorized agents that it was an interested pur¬ 
chaser of that plant. The absence of a specific statutory 
remedy is no impediment to appellant’s right to relief. 
Stark v. Wickard, 321 U. S. 288, 64 S. Ct. 559; Fleming v. 
Moberly Milk Products Co ., 160 F.(2d) 259 (App. D. C. 
1947). ‘ 

III. This is not a suit against the United States, since it 
is based on a clear violation of an “express command of 
Congress” ( Mine Safety Appliance Co. v. Forrestal, 326 
U. S. 371, 374, 66 S. Ct. 219, 221). The fact that the United 
States may have title to Plancor 257 does not make it an 
indispensable party. Work v. Louisiana, 269 U. S. 250, 46 
S. Ct 92; Houston v. Ormes, 252 U. S. 469, 40 S. Ct. 369. 
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IV. Plaintiff is entitled both to the declaratory relief 
prayed ( Perkins v. Elg, 307 U. S. 325, 59 S. Ct. 884) and 
to the mandatory relief it seeks. Work v. United States ex 
rel McAlester-Edwards Coal Company, 262 U. S. 200, 43 
S. Ct. 580. 

ARGUMENT. 

U THE LOWER COURT ERRED IN HOLDING THAT 
APPELLANT LACKED STANDING TO SUE: A 
RIGHT TO NONDISCRIMINATORY NOTICE OP 
AVAILABILITY AND OPPORTUNITY TO BUY 
WAS VESTED IN APPELLANT AS AN “INTER¬ 
ESTED PURCHASER” OF PLANCOR 257, AND 
THAT RIGHT IS LEGALLY PROTECTED. 

(a) The statute and its legislative history disclose a leg¬ 
islative purpose to vest rights in “interested purchasers” of 
surplus property: Section 11(e) of the Surplus Property 
Act of 1944, as amended, provides as follows (58 Stat. 769, 
50 U. S. C. War, App’x § 1620(e)): 

“(e) The Board shall prescribe regulations necessary 
to provide, as far as practicable, for uniform and wide 
public notice concerning surplus property available for 
sale, and for uniform and adequate time intervals be¬ 
tween notice and sale so that all interested purchasers 
may have a fair opportunity to buy (Emphasis sup¬ 
plied.) 

Provision for such notice and opportunity, outlined in 
somewhat more detail, is found in Section 14 of appellee’s 
Regulation 5 (pp. 12-13 supra; C. F. R. 1947 Supp., Title 
32, Ch. XXin, Part 8305.14). 

The legislative history of the foregoing statutory pro¬ 
vision is unequivocally plain that its purpose was to pro¬ 
tect interested purchasers against discrimination in the 
disposition of surplus property. The statute, as ultimately 
enacted, evolved from companion House and Senate bills, 
which were considered at the Second Session of the 78th 
Congress. Section 11(e) of the House version originally 
stated (H. R. 5125, 78th Cong., 2d Sess.): 
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“Policies Governing Disposition 

Sec. 11. In formulating regulations, to govern the care 
and handling and disposition of surplus property un¬ 
der this Act, the Administration shall be guided by the 
objectives stated in section 1 of this Act, and shall 
give effect to the following policies to the extent feasi- 

. ble, 3 and in the public interest: 

• • • 

(e) ... to provide as far as practicable for uniform 
and wide public notice concerning surplus property 
available for disposition and for adequate time inter¬ 
vals between notice and disposition so that all inter¬ 
ested persons shall have a fair opportunity to ac¬ 
quire.’ 9 

In the course of the House debates, Congressman Voor- 
his on August 24, 1944, offered the following amendment 
to the bill (90 Cong. Rec. 7145): 

“Amendment offered by Mr. Voorhis of California: 
Page 32, line 11, insert a new subsection as follows: 

‘(d) The Administrator shall provide for uniform, 
complete and wide public notice concerning surplus 
property available for disposition, and no such prop¬ 
erty shall be disposed of unless and until such public 
notice has been given and sufficient time been allowed 
between such notice and disposition to afford inter¬ 
ested parties fair opportunity to purchase it.’ ” 

In introducing the amendment, Mr. Voorhis stated (90 
Cong. Rec. 7145): 

“Mr. Voorhis of California. Mr. Chairman, this is 
the third amendment that I have offered to this bill. 
Every single one of those amendments was an attempt 
to make definite, specific, and mandatory, an objective 
which the committee itself had put into the bill in dis¬ 
cretionary form. ...” 

In the ensuing debate, the following comments were 
made by Congressmen Whittington and Hale, both mem- 


3 Emphasis supplied. 
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bers of the committee which considered and reported ont 
the bill 4 (90 Cong. Rec. 7146): 

“ Mr. Whittington. By making the law mandatory, 
as the gentleman says, yon would subject the Adminis¬ 
trator to injunction suits, and you would delay the 
disposition of the property. 

Mr. Hale. You would give use to a good deal of liti¬ 
gation, you would protect the process of sale, and in 
my judgment you would be likely to sacrifice the finan¬ 
cial interests of the government.” 

The Voorhis amendment lost by a single vote. 

On the other hand, the Senate bill from the start pro¬ 
vided for mandatory notice and opportunity, as follows (S. 
2065, 78th Cong. 2d Sess., § 3(d): 

“. . . notwithstanding the provision of any existing 
law, it shall be the function and duty of the Board. 

• • 

i “(d) To prescribe regulations and issue directives 
necesasry to provide, so far as practicable, for uni- 
! form and wide public notice concerning surplus prop¬ 
erty available for sale and for uniform and adequate 
time intervals between notice and sale so that all in¬ 
terested purchasers shall have a fair opportunity to 
buy;” 

• • • 

Regarding the meaning and purpose of this provision, 
the responsible Senate Committee, in its report of August 
22, 1944, declared (S. Rep. No. 1057, 78th Cong. 2d Sess., 
p. 14): 

“Section 26 5 authorizes the Board to dispense with 
the requirements of existing law for competitive bid- 

4 See Hearings, House Committee on Expenditures in the Executive Depart¬ 
ments, on H. R. 5125, 78th Cong. 2d Sess., H. Rep. No. 1757, 78th Cong. 
2d Sess. 

5 This provision of the Senate bill, which was enacted as Section 29 of the 
law as passed, provided (S. 2065, 78th Cong. 2d Sess.): 

“Sec. 26. Surplus property disposals may be made without regard to 
any provision in existing law for competitive bidding, unless the Board 
shall determine that disposal by competitive bid whl in a given case 
better effectuate the policy of the Act.’* 
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ding except in situations where competitive bidding 
will better effectuate the objectives and policies of the 
act. It should he clearly understood that this provi¬ 
sion is not in derogation of the strong mandate in this 
act in favor of the dissemination of the widest possible 
notice of prospective disposals and of the extension of 
free arid nondiscriminatory opportunities to acquire 
Government surplus property . (Emphasis supplied). 

The Senate language which had been thus explained, was 
subsequently adopted, almost verbatim, by the conferees, 
who included Congressman Whittington (H. Rep. No. 1890, 
78th Cong., 2d Sess., p. 35), and was enacted as Section 
11(e) of the law. 

It is accordingly plain that Section 11(e) was not in¬ 
tended by the legislators as a device to protect the financial 
interests of the government, or as a precatory guide for 
the Administration, but, rather, as a means of investing 
“interested purchasers” with a mandatory right to non¬ 
discriminatory notice of the availability of surplus prop¬ 
erty and equal opportunity to buy it. 

(b) Appellant is an “interested purchaser” of Plancor 
257: There can be no question here, of course, as to whether 
appellant is an “interested purchaser” of Plancor 257. 
The record shows that appellant’s business requires for 
its existence an adequate supply of pig iron, an extremely 
scarce commodity since the war and up to the present time, 
and that a substantial part of its requirements was fur¬ 
nished by Republic in consequence of its operation of this 
furnace. It is admitted in defendant’s affidavits that a rep¬ 
resentative of appellant, who identified himself as such, 
had notified appellee’s appropriate agent in July of 1948, 
of appellant’s interest in acquiring a blast furnace, and 
specifically the Republic blast furnace at Cleveland, Ohio, 
Plancor 257. Furthermore, as soon as practicably possible 
after receiving notice through the public press that, in con¬ 
travention of previous advice to appellant and others that 
Plancor 257 was not available for sale, appellee had given 
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to Kaiser-Frazer exclusive notice and opportunity to ac¬ 
quire it, appellant submitted a higher bid for the property 
than appellee had offered to accept from Kaiser-Frazer. 
It follows that appellant was an “interested purchaser” 
of Plancor 257 and therefore had a statutory right to re¬ 
ceive from appellee non-discriminatory notice and oppor¬ 
tunity to buy the property in question and that the latter 
owed appellant the duty of affording such notice and op¬ 
portunity. 

(c) The meaning of Perkins v. Lukens Steel: It is sig¬ 
nificant that the lower court’s opinion makes no reference 
to Perkins v. Lukens Steel Company , 310 U. S. 113, 60 S. 
Ct. 869. For that case supports, rather than obstructs, 
appellant’s standing to sue. There the Supreme Court had 
before it the question of whether any rights were vested 
in prospective bidders by the familiar public advertising 
statute, R. S. 3709, which provides (41 USC § 5): 

“Except as otherwise provided by law all purchases 
and contracts for supplies or services in any of the de¬ 
partments of the Government and purchases of Indian 
supplies, except for personal services, shall be made 
! by advertising a sufficient time previously for pro¬ 
posals respecting the same, when the public exigencies 
do not require the immediate delivery of the articles, 
or performance of the service. When immediate de¬ 
livery or performance is required by the public exi¬ 
gency, the articles of service required may be pro¬ 
cured by open purchase or contract, at the places and 
in the manner in which such articles are usually bought 
and sold, or such services engaged, between individ¬ 
uals.” 

It was with respect to the foregoing language that the 
Court said (310 U. S. 113, at 126, 60 S. Ct. 869 at 876): 

“Section 3709 of the Revised Statutes requires for the 
Government’s benefit that its contracts be made after 
public advertising. It was not enacted for the protec¬ 
tion of sellers and confers no enforceable rights u/pon 
prospective bidders. ‘The United States needs the 
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protection of publicity, form, regularity of returns and 
affidavit . . ., in order to prevent possible frauds upon 
it by officers. A private person needs no such protec¬ 
tion against a written undertaking signed by himself. 
The duty is imposed upon the officers of the govern¬ 
ment, not upon him.* That duty is owing to the Gov¬ 
ernment and to no one else.” (Emphasis supplied) 

In marked contract, the language and legislative history 
of Section 11(e) of the Surplus Property Act show that it 
was “enacted for the protection of . . . prospective bid¬ 
ders”. Express statutory reference is made to the pur¬ 
pose to require the notice in order to allow “adequate time 
intervals between notice and sale so that all interested pur¬ 
chasers may have a fair opportunity to buy.” The report 
of the responsible Senate committee on the provision in 
question characterizes it as a “strong mandate ... in 
favor of . . . the extension of free and nondiscriminatory 
opportunities to acquire Government surplus property”. 
(Emphasis supplied.) “Mandate” is defined as follows in 
Webster’s New International Dictionary (2d edition, un¬ 
abridged) : “an authoritative command, order; injunction, 
. . .; mandate denotes an authoritative or preemptory 
command.” 

There is then this vital distinction between the statute 
construed in Lukens Steel and the one at bar—the former 
was designed for the protection of the government, the 
latter, in the clearest possible terms, for the protection of 
“interested purchasers”. Moreover, apart from the pro¬ 
nounced difference in the language of the two statutes, the 
declaration of legislative purposes in the Surplus Property 
Act precludes any construction that the purpose of Section 
11(e) was to provide a safeguard for the Government “in 
order to prevent frauds upon it by its own officers”, as was 
held in Perkins v. Lukens Steel , supra , with respect to B. S. 
3709. On the contrary, as Section 2 of the Surplus Prop¬ 
erty Act makes plain, Congress was not there concerned 
simply with protecting the financial interests of the Gov- 
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eminent. That could have been achieved by the simple in¬ 
corporation of R. S. 3709 in the Surplus Property Act. In 
the enactment of the latter statute, however, Congress had 
many other and broader purposes, among them the promo¬ 
tion of the “broad and equitable distribution of surplus 
property”. 58 Stat. 766, 50 U. S. C. War Appx. Sec. 1611.® 

(d) The right granted “interested purchasers” by Sec¬ 
tion 11(e) is legally protected: What plaintiff seeks to 
vindicate here is its statutory right, as an interested pur¬ 
chaser of Plancor 257, to nondiscriminatory notice that 
the plant was available for sale and a fair opportunity to 
acquire it, which, as shown below, pp. 31-35, infra, was vio¬ 
lated by appellee. The authorities are clear that appel¬ 
lants right to such notice and opportunity is valuable and 
entitled to judicial protection, notwithstanding the Admin¬ 
istrators ultimate discretion to reject any bid submitted 
by appellant and to make the award of the property in the 
exercise of his discretion. 7 Ashbacker v. Federal Communi¬ 
cations Commission, 326 U. S. 327, 66 S. Ct. 148; Perkins v. 
Elg, 307 U. S. 325, 59 S. Ct. 884; Red Canyon Sheep Com¬ 
pany v. I ekes, 98 F. (2d) 308 (App. D. C. 1938). 

The Ashbacker case arose under the Federal Communi¬ 
cations Act. The provisions in question allowed the Fed¬ 
eral Communications Commission to grant broadcast li¬ 
censes without hearing, but required the extension of a 
hearing to those whose applications for license were not so 
granted. Pursuant to that authority, the Commission on 
the same day granted a license, without hearing, to the 
Fetzer Broadcasting Company, while setting down for 

«It is noteworthy, too, that unlike K. S. 3709, Section 11(e) allows no 
exceptions from the requirement that “interested purchasers” be given ade¬ 
quate notice and opportunity to buy surplus property. It was with specific 
reference to the meaning of the statutory authorization to dispose of surplus 
property by negotiated sale that the Senate Committee emphasized that such 
authority was not to be construed to sanction departures from the require¬ 
ments of Section 11(e). (See pp. 18-19, supra.) 

7 Unlike the plaintiff in Fulton Iron Co. v. Larson, App. D. C. No. 9799, 
decided Oct. 13, 1948, plaintiff neither asserts title to the property in question, 
nor that it is entitled to a conveyance of the property. See pp. 25-26, 

infra. 
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hearing a mutually exclusive application of the Ashbacker 
Radio Corporation. The latter appealed to this Court as an 
aggrieved person from the order granting the Fetzer ap¬ 
plication. The Commission successfully moved to dismiss 
the appeal for lack of jurisdiction and certiorari was 
granted by the Supreme Court, which held (326 U. S. at 
329, 333, 66 S. Ct. at 150,151): 

“... We do not think it is enough to say that the power 
of the Commission to issue a license on a finding of 
public interest, convenience or necessity supports its 
grant of one of two mutually exclusive licenses without 
a hearing of the other. For the grant of one effectively 
precludes the other, the statutory right to a hearing 
which Congress has accorded applicants before denials 
of their applications becomes an empty thing. We 
think that is the case here. 

• • • 

“The public, not some private interest, convenience, 
or necessity governs the issuance of licenses under the 
Act. But we are not concerned here with the merits. 
This involves only a matter of procedure. Congress 
has granted applicants a right to a hearing on their 
applications for station licenses. Whether that is wise 
policy or whether the procedure adopted by the Com¬ 
mission in this case is preferable is not for us to de¬ 
cide. We only hold that where two bona fide applica¬ 
tions are mutually exclusive the grant of one without 
a hearing to both deprives the loser of the opportunity 
which Congress chose to give him. 

• * • 

“. .. While the statutory right of petitioner to a hear¬ 
ing on its application has in form been preserved, it 
has as a practical matter been substantially nullified 
by the grant of the Fetzer application.’’ 

The Red Canyon case, supra, was a suit to enjoin the Sec¬ 
retary of Interior from consummating an exchange of pub¬ 
lic lands in New Mexico for privately owned lands in a 
national forest. The exchange would have nullified an 
interim grazing permit held by the complainants on the 
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public lands involved. The Secretary of Interior based his 
order effecting the exchange on a 1935 statute authorizing 
such exchanges with respect to “unreserved and unappro¬ 
priated’ ’ public lands. The complainants argued that the 
statute relied upon did not apply to the public lands in 
question because a previous Executive Order of 1934, is- 
siied under the Taylor Grazing Act of 1934, had withdrawn 
from settlement, location, sale or entry all unreserved and 
unappropriated lands in New Mexico. This, the defense 
claimed, was immaterial because the Secretary had discre¬ 
tion, in any case, to make the exchange under Section 7 of 
the Taylor Grazing Act. This Court ruled that the 1935 
statute did not authorize the exchange and granted the in¬ 
junction. With reference to the argument that relief 
should not be granted because the Secretary could have 
lawfully proceeded under the 1934 enactment, the Court 
said (98 F. 2d) at 324): 

“But we think that this argument against the issu¬ 
ance of an injunction is not meritorious. It assumes 
both that the Secretary will seek to consummate the 
proposed Harvey exchange in that manner under Sec¬ 
tion 7 and that he can lawfully do so. We think we 
ought no rule, even impliedly, in the instant case that 
the Secretary either will or can so effectuate the trans¬ 
fer. Whether he will desire to do so necessarily in- 
1 volves questions of policy and discretion. The Secre¬ 
tary might determine as a matter of policy that it 
would not be in the best interests of the general admin¬ 
istration of the Taylor Grazing Act to drop lands from 
organized districts for exchange purposes. We should 
not assume that he will come to a contrary decision. 
Moreover, we should not decide, until the point is nec¬ 
essarily before us and we have the benefit of argument 
thereon, whether the Secretary can legally consummate 
the proposed exchange in that way. 

Indeed, it seems contrary to proper equitable con¬ 
siderations to decide, as we have decided, that the ex¬ 
change, as now proposed, to be carried out, is illegal 
and to refuse, nevertheless, to restrain it because tie 
same objective may conceivably be obtained in another 
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maimer not illegal. To do this would in effect be to 
sanction the performance of an act which is now 
illegal; for if we refuse to issue the injunction, it can 
hardly be doubted that the transfer will be effected in 
the very manner proposed in the instant case. At least 
we are bound so to conclude under the motion to dis¬ 
miss, which admits the allegations so charging.” 

Clearly, then, the right granted appellant was valuable 
and of a legally protected character. Its standing to sue 
cannot be challenged on any theory that the right was not 
legally cognizable because appellee, had he acted in accor¬ 
dance with the requirements of Section 11(e), could have 
lawfully rejected plaintiff’s bid and awarded Plancor 257 
to Kaiser-Frazer. Appellant’s right to the notice and 
opportunity contemplated by Section 11(e) can no more be 
nullified on such a theory than a statutory right to an 
administrative hearing may be denied on the ground that 
the administrative authority is not bound upon the hearing 
to grant the relief sought. This Court, indeed, has re¬ 
cently held that a right created by a validly promulgated 
regulation suffices to invest the beneficiary with standing 
to sue. Sheridan-Wyoming Coal Co. v. Krug, App. D. C. 
No. 9946, decided January 31,1949. 

(e) The authorities relied upon by the court below are 
not in point: In its opinion dismissing the complaint on 
the ground that appellant lacked standing to sue, the dis¬ 
trict court cited three authorities. In the order referred 
to by that court they are: the decision of this court in 
Fulton Iron v. Larson, No. 9799, decided October 13, 1948; 
Alabama Power Company v. Ickes, 302 U. S. 464, 58 S. Ct. 
300; and Frothingham v. Mellon, 262 U. S. 447, 43 S. Ct. 
597. None of these cases is in point here. 

(i) In Fulton Iron Company v. Larson, supra, the plain¬ 
tiff’s contentions, as stated by this Court, were as follows 
(slipsheet p. 4): 
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“(1) that by bidding above established minimum sum 
for bids to be received and above the then fixed ‘fair 
value’ appellant became a qualified bidder; (2) that by 
withdrawal of the intermediate bidder, appellant be¬ 
came the highest qualified bidder and was entitled to 
the award when the Missouri-Illinois bid was tempo¬ 
rarily held up by the Department of Justice; and (3) 
that appellant was entitled to sue as possessing a 
vested and contractual right.” 

The Court properly rejected this argument. It pointed 
out that under the Surplus Property Act the Administra¬ 
tor is not required to accept the highest or any bid, but 
rather had “wide discretion” as to which bid to accept, 
or whether to accept any at all. On that ground the Court 
characterized the plaintiff as “a disappointed bidder” who 
had failed to show “any specific, particular right that 
ha(d) been invaded”, as distinguished from “the public’s 
interest in the administration of the law,” and accordingly 
concluded that plaintiff had no standing to sue. There was 
no issue whatever concerning the denial of rights under 
Section 11(e) of the Surplus Property Act, or the regula¬ 
tions promulgated thereunder. Indeed the Fulton opinion 
on its face shows that the plaintiff w r as afforded full op¬ 
portunity to submit its bid in response to a specific invita¬ 
tion to do so. (Slipsheet, pp. 1-2). 

In sharp contrast, appellant here makes no claim that 
it is entitled to an award of Plancor 257. It sues not as a 
“disappointed bidder” or to vindicate “the public’s in¬ 
terest in the administration of the law,” but only to en¬ 
force its own “specific, particular right”, under Section 
11(e) and the pertinent regulations, as an “interested 
purchaser” of Plancor 257, to be accorded non-discrimina- 
tory notice that the property was available for disposal 
and a fair opportunity to buy it. Appellee had no “wide 
discretion” to grant or refuse such notice and opportunity. 
He was instead, as has been shown, pp. 18-19 supra, under 
a “strong mandate” from Congress to provide them. 
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(ii) Alabama Power Co. v. Ickes, 302 U. S. 464, 58 S. 
Ct. 300, has no bearing here. The injunction there was 
sought by a private electric utility against P. W. A. loan 
agreements with four municipalities for funds to be used 
to construct municipal power plants. The allegations were 
that Title 2 of the National Industrial Recovery Act, au¬ 
thorizing such loans, was unconstitutional and that in any 
event the loans in question were not made in accordance 
with the statute’s requirements. It was claimed that plain¬ 
tiff would be injured by the competition of the public 
plants, which the proof showed the municipalities were 
authorized to operate. Relief was denied for failure to 
show invasion of any legally enforceable right, the opinion 
declaring in pertinent part the following (302 U. S. at 
478-480, 58 S. Ct., at 303-304). 

“First. Unless a different conclusion is required 
from the mere fact that petitioner will sustain financial 
i loss by reason of the lawful competition which will 
result from the use by the municipalities of the pro¬ 
posed loans and grants, it is clear that petitioner has 
no such interest and will sustain no such legal injury 
as enables it to maintain the present suits. Petitioner 
alleges that it is a taxpayer; but the interest of a tax¬ 
payer in the moneys of the federal treasury furnishes 
no basis for and appeal to the preventive powers of a 
court of equity. Massachusetts v. Mellon, 262 U. S. 
447, 486 et seq., 43 S. Ct. 597, 601, 67 L. Ed. 1078. 

“Second. The only pertinent inquiry, then, is, What 
enforceable legal right of petitioner do the alleged 
wrongful agreements invade or threaten? ...” 

“What petitioner anticipates, we emphasize, is dam¬ 
age to something it does not possess—namely, a right 
to be immune from lawful municipal competition. No 
other claim of right is involved. It is, in principle, 
as though an unauthorized loan were about to be made 
to enable the borrower to purchase a piece of property 
in respect of which he had a right, equally with a 
prospective complainant, to become the buyer. While 
the loan might frustrate complainant’s hopes of a 
profitable investment, it would not violate any legal 
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right; and he would have no standing to ask the aid 
of a court to stop the loan. ...” 

“. . . Considered apart, the lender owes the sufferer 
no enforceable duty to refrain from making the un¬ 
authorized loan; and the borrower owes him no obliga¬ 
tion to refrain from using the proceeds in any lawful 
way the borrower may choose. ...” 

The distinction between the case at bar and Alabama 
Power is simple. Plaintiff there pointed to no specific 
rights, under Title 2 of the National Industrial Recovery 
Act or otherwise, which the defendant was bound to rec¬ 
ognize. The case would be apposite if appellant here were 
an established iron producer not interested in purchasing 
Plancor 257, but complaining of irregularities in its dis¬ 
posal as a pretext for thwarting undesired competition. 

(iii) Frothingham v. Mellon, 262 U. S. 447, 43 S. Ct. 597 
is equally beside the point at issue here. The complainant 
challenged the Maternity Act of 1924, which appropriated 
federal funds to the use of the states for reducing maternal 
and infant mortalities. The nature of the claim and the 
grounds for its dismissal are apparent from the succeed¬ 
ing excerpts from the opinion (262 U. S. at 486-488, 43 
S. Ct. 600-601): 

“The attack upon the statute in the Frothingham 
Case, is, generally, the same, but this plaintiff alleges, 
in addition that she is a taxpayer of the United States; 
and her contention, though not clear, seems to be that 
the effect of the appropriations complained of will be 
to increase the burden of future taxation and thereby 
take her property without due process of law. . . The 
interest of a taxpayer of a municipality in the appli¬ 
cation of its moneys is direct and immediate and the 
remedy by injunction to prevent their misuse is not 
inappropriate. . . . But the relation of a taxpayer of 
the United States to the federal government is very 
different. His interest in the moneys of the treasury 
—partly realized from taxation and partly from other 
sources—is shared with millions of others, is compara- 
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tively minute and indeterminable, and the effect upon 
future taxation, of any payment out of the funds, so 
remote, fluctuating and uncertain, that no basis is af¬ 
forded for an appeal to the preventive powers of a 
court of equity. 

The administration of any statute, likely to produce 
additional taxation to be imposed upon a vast number 
of taxpayers, the extent of whose several liability is 
indefinite and constantly changing, is essentially a 
matter of public and not of individual concern. . .We 
have no power per se to review and annul acts of Con¬ 
gress on the ground that they are unconstitutional. . . 
The party who invokes the power must be able to show, 
not only that the statute is invalid, but that he has 
sustained or is immediately in danger of sustaining 
some direct injury as the result of its enforcement, 
and not merely that he suffers in some indefinite way 
in common with people generally. . .” 

The Frotliingham case might be meaningful here were 
appellant claiming status to attack the disposal to Kaiser- 
Frazer on some theory that the consideration -was inade¬ 
quate with the result that its burdens as a taxpayer would 
be thereby increased. But appellant is not pressing any 
such theory. Its standing to sue is predicated on its un¬ 
deniable membership within a described class of persons, 
designated in a specific statute and thereby vested with 
particularized rights. Its complaint alleges and the record 
shows that it was an interested purchaser of the surplus 
property involved here, and, as such, it had a right to the 
notice and opportunity mandatorily prescribed in Section 
11(e) of the Surplus Property Act. 

Nor, indeed, could the breadth of the statutory class af¬ 
ford grounds for the denial of standing to sue. Congress 
itself expressly referred to Section 11(e) as a “strong 
mandate’’ and enacted the provision after a debate disclos¬ 
ing foreknowledge that its effect would be to subject the 
Administrator to suits for its violation. The scope of Con¬ 
gressional power in this regard and the obligation of the 
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courts to respect it are sharply illustrated by United States 
ex rel Marcus v. Hess, 317 U. S. 537, 63 S. Ct. 379. That 
was a qui tcm action brought by a private party under a 
civil war statute authorizing “any person” to institute suit 
for double damages against anybody guilty of defrauding 
the United States. In a brief amicus the government chal¬ 
lenged plaintiff’s right to sue on a variety of policy 
grounds, but was rebuffed by the Court, which said (317 
U. S. at 546-547, 63 S. Ct. at 385-386): 

“Neither the language of the statute nor its history 
lends support to the contention made by respondents 
and the government. ‘Suit may be brought and carried 
on by any person’, says the Act, and there are no words 
of exception or qualification such as we are asked to 
find. The Senate sponsor of the bill explicitly pointed 
out that he was not offering a plan aimed solely at 
rewarding the conspirator who. betrays his fellows, but 
that even a district attorney, who would presumably 
gain all knowledge of a fraud from his official position, 
might sue as the informer:” 

• # • 

“The government presses upon us strong arguments 
of policy against the statutory plan, but the entire force 
of these considerations is directed solely at what the 
government thinks Congress should have done rather 
than at what it did. It is said that effective law en¬ 
forcement requires that control of litigation be left to 
the Attorney General; that divided control is against 
the public interest; that the Attorney General might 
believe that war interests would be injured by filing 
suits such as this; that permission to outsiders to sue 
might bring unseemly races for the opportunity of 
profiting from the government’s investigations; and 
finally that conditions have changed since the Act was 
passed in 1863. But the trouble with these arguments 
is that they are addressed to the wrong forum. Condi¬ 
tions may have changed, but the statute has not.” 
(Emphasis supplied.) 
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There is no more reason in this case to disregard the Con¬ 
gressional mandate in favor of the rights of “interested 
purchasers’ * of surplus property. 8 

K. APPELLANT’S COMPLAINT STATES A CLAIM ON 
WHICH RELIEF SHOULD BE GRANTED. 

(a) Appellant’s rights as an “interested purchaser” of 
Plancor 257 were violated by appellee’s unauthorized dis¬ 
crimination in favor of Kaiser-Frazier: The facts alleged 
in the complaint and shown by the record conclusively es¬ 
tablish that appellee, acting in excess of his statutory au¬ 
thority, and contrary to his own regulations, discriminated 
in favor of Kaiser-Frazer and against appellant in dispos¬ 
ing of Plancor 257. Briefly summarized, the essential facts 
are these: Following appellee’s rejection, on May 28, 1948, 
of the only two previous bids for the plant, he or his au¬ 
thorized agents, advised all who communicated their in¬ 
terest in acquiring it, that it was not then available for 
disposal. The explanation given for its unavailability was 
the necessity of “unscrambling” the plant from Republic’s 
facilities which would require at least three to six months. 
It was further represented that upon completion of the 
“unscrambling” the plant would again be offered for sale. 
Among the persons who inquired and received such advice 
were the Kaiser-Frazer Corporation in June 1948 and ap¬ 
pellant in July and August 1948. Having been so advised, 
neither concern submitted a bid for the property prior to 
August 11, 1948. Yet on that date, without notice to any¬ 
one else, appellee advised Kaiser-Frazer alone that Plancor 
257 was available for disposal. Almost immediately there¬ 
after, on August 16, 1948, following private negotiations, 
appellee offered Kaiser-Frazer a binding option for both 
short term and long term acquisition of the plant, upon 
terms binding the Government to assume the cost of “un- 

8 As is shown below, pp. 35-38, infra, where statutory rights are created, 
but no remedy is prescribed to enforce them, the Courts will provide one in 
the exercise of their inherent judicial powers. 
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scrambling”. This option was accepted on August 17,1948. 
It was only then that announcement was made through 
the public press of the negotiations with Kaiser-Frazer, 
with the result that plaintiff’s subsequent, more favorable 
bid was not even considered. In short, although appellant 
and the Kaiser-Frazer Corporation occupied identical po¬ 
sitions with respect to Plancor 257 prior to the events of 
August 11-17, 1948, appellee, during that period, favored 
Kaiser-Frazer with exclusive notice that the plant was 
available for disposal and with the exclusive opportunity 
to acquire it. He thereby acted in excess of his authority 
and unlawfully discriminated against plaintiff. 

There is no escape for appellee from the conclusion that 
his deal with Kaiser-Frazer was undertaken in violation of 
appellant’s rights under Section 11(e) and in excess of his 
statutory authority. On the argument below, his attempted 
justification was that the plant had previously been ad¬ 
vertised for sale without a resulting disposal and that he 
was thereafter vested with discretion to dispense with fur¬ 
ther publicity by Section 21(e) of his own Regulations 
which provided (C. F. R. 1947 Supp. Title 32, Ch. XXIII, 
Part 8305.21(e)): 

“If no acceptable offer is received, the disposal agency 
shall proceed to dispose of the property by negotiated 
sale, auction or other suitable method.” 

There are several fallacies in such reasoning. Its basic 
flaw is that, unlike R. S. 3709 (p. 20 supra), Section 11(e) 
of the Surplus Property Act allows no exceptions from its 
requirements. Appellee’s decision of May 28, 1948 to re¬ 
ject the only two bids yielded by the previous advertising, 
and thereupon to withdraw the property from the market, 
did not convert Plancor 257 into his personal possession 
exempt from the provisions of Section 11(e) or the regu¬ 
lations provided for therein. When he subsequently de¬ 
cided to make it available for disposal in August 1948, he 
was bound to proceed in accordance with the requirement 
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that interested purchasers be accorded non-discriminatory 
notice and fair opportunity to buy. Appellee can derive no 
comfort from previous advertisements which he disavowed 
by telling those who inquired on the strength of them that 
the property they wanted was not for sale. This case is 
the perfect example of the mischief which would follow 
from any other construction. It would permit appellee to 
fend off non-preferred parties, interested in undisposed of 
surplus property, with advice that it was not for sale, while 
permitting him to give exclusive information to a favorite 
that the property was available and to conclude a disposal 
to such party, without notice to anyone else that the prop¬ 
erty was on the market. That is exactly what happened 
here. Moreover the weakness of appellee’s position in this 
case is accentuated by the fact that on August 11, 1948, in 
his offer to Kaiser-Frazer, he undertook for the first time 
to dispose of the property on an “unscrambled” basis, 
which made it, as he admitted, far more attractive to 
interested purchasers, (p. 8 supra). 

Nor can appellee support his conduct by reference to the 
above quoted regulation providing that “if no acceptable 
offer is recovered, the disposal agency shall proceed to dis¬ 
pose of the property by negotiated sale, auction or other 
suitable method.” The flimsiness of this reed is apparent 
from the fact that from the start the Surplus Property Act 
has contained the following provision (§ 29, 58 Stat. 781, 
50 U. S. C. War App’x. § 1638): 

“Surplus property disposals may be made without 
regard to any provision in existing law for competi¬ 
tive bidding, unless the Board shall determine that dis¬ 
posal by competitive bid will in a given case better ef¬ 
fectuate the policy of the Act.” 

In short, the expressed contemplation of the legislature was 
that negotiated sales would be the normal procedure for the 
disposal of surplus property. Hence on the face of the 
statute it is apparent that the provisions for notice and 
opportunity included in Section 11(e) were intended to ap- 
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ply to all disposals, by whatever method they were made. 
And any possible doubt on this score is dispelled by the 
aforementioned report of the Senate Committee, whose ex¬ 
planation of the very provisions in question bears repetition 
here (S. Rep. No. 1057, 78th Cong. 2d Sess., p. 14): 

“ Section 26 authorizes the Board to dispense with the 
requirements of existing law for competitive bidding 
except in situations where competitive bidding will bet¬ 
ter effectuate the objectives and policies of the act. It 
should be clearly understood that this provision is not 
in derogation of the strong mandate in this act in favor 
of the dissemination of the widest possible notice of 
prospective disposals and of the extension of free and 
nondiscriminatory opportunities to acquire Govern¬ 
ment surplus property.” 

In any event, appellee was, of course, powerless to promul¬ 
gate regulations modifying the provisions of the statute. 
Manhattan General Equipment Company v. Commissioner 
of Internal Revenue , 297 U. S. 129, 56 S. Ct. 397.* 

Finally, there was mention in the argument below of an 
alleged emergency requiring appellee to dispose of the 
property to Kaiser-Frazer in order to insure continued op¬ 
eration of a blast furnace essential to the nation’s economy. 
This contention is untrue in fact and immaterial as a mat¬ 
ter of law. There was in fact no such emergency since 
appellee, as he admitted to Congress (pp. 6-7 supra), knew 
at the time that Republic was ready and willing to continue 
to operate the plant. Indeed, that company had to be 
called upon by Kaiser-Frazer to continue to operate 
the plant in order to prevent a shutdown (p. 7 supra). In 
any event, as a matter of law, the existence of such an 
emergency would have afforded no justification for appel¬ 
lee’s action. Neither the statute nor Regulation 5 con¬ 
tained any provision dispensing with the requirement of 
notice and opportunity in “emergency” cases. And Ap- 

® The phrase “so far as practicable’’ in Section 11(e) refers not to whether 
public notice and opportunity to buy shall be given, but signifies only a rea¬ 
sonable limitation on the scope of the required notice and opportunity. 
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pellee could not even act in violation of his own regulation, 
let alone the statute. Cf. Sheridarir-Wyoming Coal Com¬ 
pany v. Krug, App. D. C. No. 9946, decided January 31, 
1949. 

The conclusion is accordingly unavoidable that appellee’s 
conduct in the purported disposition of Plancor 257 to 
Kaiser-Frazer violated appellant’s rights, and exceeded his 
statutory authority, under Section 11(e) of the Act and the 
regulations promulgated thereunder. 10 

(b) The absence of a specific statutory judicial remedy 
does not impair plaintiff’s right to relief : It is fundamental 
that where a statute creates a right, but does not specify 
a remedy for its enforcement, the courts will provide the 
remedy in the exercise of their constitutional judicial power. 
Stark v. Wickard, 321 U. S. 288, 64 S. Ct. 559; Dismuke v. 
United States, 297 U. S. 167, 56 S. Ct. 400; State of Col¬ 
orado v. Toll, 268 U. S. 228, 45 S. Ct. 505; American School 
of Magnetic Healing v. McAnnulty, 187 U. S. 94, 23 S. Ct. 
33; Fleming v. Moherly Milk Products Company, 160 F. 
(2d) 259 (App. D. C. 1947). 

i The applicable principles were stated as follows in Stark 
v. Wickard, supra, which noted the significance of a provi¬ 
sion, such as Section 26(d) of the Surplus Property Act 
(58 Stat. 780, 50 U. S. C. War App’x. Sec. 1635 (d)), that 
the remedies specifically provided were in addition to oth- 

io The complaint also alleged violation of appellant’s statutory rights under 
Section 3 of the Administrative Procedure Act (5 U. S. C. 1002). That sec¬ 
tion requires the publication in the Federal Register of appellee’s procedures, 
and states that “no person shall, in any manner be required to resort to 
organization or procedure not so published.” Pursuant thereto, appellee 
promulgated Regulation 5, Section 14 of which (4 C. F. R. 1947 Supp., Title 
32, Ch. XXIII, Part 8305.14) first provides for wide publicity of all “real 
property which becomes available for disposal”, giving full information as 
to the same, and goes on to require the submission to “bona fide potential 
purchasers or lessees [of] adequate preliminary information” and the ob¬ 
servance of procedures whereby “all persons showing due diligence are given 
full and complete opportunity to make a proposal.” When he made Plancor 
257 available for disposal in August 1948, appellee followed a precisely op¬ 
posite procedure—whereby he personally gave exclusive notice and opportunity 
to only one potential purchaser, personally selected by him. This was, of 
course, a wholly new procedure not provided for in Regulation 5 and put upon 
other potential purchasers the burden of checking with defendant 24 hours a 
day to learn when he had changed his mind as to particular property which 
he had formerly advised was not available for disposal. 
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ers provided by law (321 U. S. at 30S, 309. 64 S. Ct. 570, 
571): 


“The Act bears on its face the intent to submit many 
questions arising under its administration to judicial 
review. §§ 8a (6), 8c(15) (A) and (B). It specifically 
states that the remedies specifically provided in § 8a 
are to be in addition to any remedies now existing at 
law or equity. (Emphasis supplied). 

.. Here, there is no forum, other than the ordinary 
courts, to hear this complaint. When, as we have pre¬ 
viously concluded in this opinion, definite personal 
rights are created by federal statute, similar in kind 
to those customarily treated in courts of law, the silence 
of Congress as to judicial review is, at any rate in the 
absence of an administrative remedy, not to be con¬ 
strued as a denial of authority to the aggrieved person 
to seek appropriate relief in the federal courts in the 
exercise of their general jurisdiction. When Congress 
passes an Act empowering administrative agencies to 
carry on governmental activities, the power of those 
agencies is circumscribed by the authority granted. 
This permits the courts to participate in law enforce¬ 
ment entrusted to administrative bodies only to the 
extent necessary to protect justiciable individual rights 
against administrative action fairly beyond the granted 
powers. The responsibility of determining the limits 
of statutory grants of authority in such instances is a 
judicial function entrusted to the courts by Congress 
by the statutes establishing courts and marking their 
jurisdiction .’ 9 

The same rule was recently expounded by this Court in 
the following terms ( Fleming v. Moberly Milk Products 
Company, supra, 160 F. (2d) at 259): 

“We meet first the question of jurisdiction. The 
Act provides no statutory procedure for judicial re¬ 
view of an Order such as Amendment 24. The ques¬ 
tion is the availability of judicial examination in the 
absence of specific statutory provision for it.” 

• • • 
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4 ‘Our answer is that when a person affected con- 
cretly, substantially and irreparably by administra¬ 
tive action, complains that the action is in direct viola¬ 
tion of a statutory prohibition, the courts have power 
to entertain the complaint, and if it is proved to be 
well founded in fact and in law, to enjoin the action. 
The answer flows immediately from the ultimate 
fundamentals of the Constitution. The legislative 
power is in the Congress. It can permit and it can 
delineate its permission with a correlative prohibition. 
The Executive cannot make law, except in so far as 
the Congress authorizes him to implement legislation 
within the bounds of prescribed standards. When the 
Congress specifically prohibits the Executive from a 
particular act within the conceivable scope of a gen¬ 
eral legislative enactment, he has no power to do that 
act. It is an inherent power of the federal judiciary 
to enjoin such an act. That there be such power was 
one of the prime compelling reasons for the creation 
of the judicial branch as an independent and equal 
branch of the Government. ’ ’ 

• • • 

“The Administrator says the ‘Congress was satis¬ 
fied that ample safeguards against arbitrary exercise 
of the allocation powers would be afforded by pro¬ 
cedures within the administrative agencies themselves 
and by the general supervision over administrative 
action exercised by the Persident and the Congress’. 
That may or may not be so as to allocation orders 
within the broad standards of the statutory permis¬ 
sion, but it does not meet the question here. If ap¬ 
plied to a specific Congressional prohibition, that doc¬ 
trine would spell executive absolutism, a concept un¬ 
known to our law. By its prohibitory enactment, Con¬ 
gress has exercised its power of restraint, except such 
penal measures of impeachment or for contempt as it 
might apply. If the judiciary has no power in such 
matter, the only practical restraint would be the self- 
restraint of the executive branch. Such a result is 
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foreign to our concept of the division of the powers 
of government.” 11 

Appellant’s complaint having alleged a violation of its 
statutory rights, as a result of action taken in excess of 
appellee’s statutory authority, it follows that a good cause 
of action was stated. 

m. THIS IS NOT A SUIT AGAINST THE UNITED 

STATES. 

Since appellant is complaining of appellee’s violation of 
its statutory right by action taken in disregard of a plain 
statutory command, it follows that the United States is 
not an indispensable party to this action: Work v. Louisi¬ 
ana, 269 U. S. 250, 46 S. Ct. 92, modifying and affirming 
Fall v. Louisiana, 53 App. D. C. 22, 287 Fed. 999; Houston 
v. Ormes, 252 U. S. 469, 40 S. Ct. 369; see Mine Safety Ap¬ 
pliance Co. v. Forrestal, 326 U. S. 371, 374, 66 S. Ct. 219, 
221 . 

Of pointed application here is Work v. Louisiana, supra. 
That case involved the construction of statutes of 1849 and 
1850 which granted to the states federally owned “swamp 

li In the language of its president, the elements of the irreparable injury 
to which appellant was subjected by defendant’s conduct were as follows 
(App. 82-83): 

“the limited quantity of available surplus property; the more favorable 
terms upon which surplus property may be purchased, both dollarwise 
and in regard to conditions of payment, compared with the terms avail¬ 
able through commercial channels; and as to [Plancor 257], in particular, 
the fact that it consists in part of real property; that no comparable 
facilities for the production of pig iron are available on the market and 
that the cost of constructing such facilities is prohibitive; that pig iron, 
which is essential to The Wheland Company’s continued operation of its 
business is in such acutely short supply; and that, as the evidence at the 
Congressional hearing shows, Kaiser-Frazer intends to divert the output 
of [Plancor 257] to its own use {Appendix 1, pp. 166-167), thereby 
jeopardizing the business of The Wheland Company, as well as of hun¬ 
dreds of other independent foundries, by depriving it of access to a 
vitally important and irreplaceable source of pig iron for commercial 
purchase. (Appendix 1, pp. 2-78.)” 

(The references to “Appendix 1” signify the transcript of the Congressional 
hearing, printing of which was dispensed with by this Court’s order herein 
of February 10, 1949, on condition that six printed copies of the transcript 
be furnished.) 
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and overflowed lands, made unfit thereby for cultivation”. 
After necessary surveys had been made, the State of Lou¬ 
isiana in 1901 applied for the transfer of lands to itself. 
In 1910 the lands in question were included in a “Petro¬ 
leum Withdrawal” made by presidential order under the 
Picket Act. By a decision of 1919, the Commissioner of 
the General Land Office found that the lands in question 
met the statutory “swamp ’’ description, but held that they 
should inure to the state only “if nonmineral in character” 
and ruled that the application should be rejected unless the 
state, within a specified time, applied for a hearing and 
proved that the lands contained no oil or gas. This the 
state declined to do and appealed to the Secretary of In¬ 
terior. The latter ruled that mineral lands did not inure 
to the states under the statutes in question; that the Presi¬ 
dential order had prima facie impressed the lands in issue 
with a mineral character; and that the state having failed 
after due opportunity to prove their non-mineral character, 
its application had to be rejected. The state then sued to 
enjoin the Secretary from taking further action under that 
ruling, alleging that he had exceeded his statutory author¬ 
ity in requiring proof that the lands were nonmineral in 
character. The injunction was granted and sustained in 
pertinent part by the Supreme Court, which held (269 U. S. 
at 254-255, 46 S. Ct. at 94): 

“It is urged that the trial court was without juris¬ 
diction to entertain the bill, upon the grounds that it 
was prematurely brought, before the Secretary bad 
exercised his jurisdiction to determine the character 
of the lands and while the claim was still in the process 
of administration; and that both the United States and 
the homestead entrymen were necessary and indispen¬ 
sable parties. These objections are based upon a mis¬ 
conception of the purpose of the suit. It is not one 
to establish the title of the State, as in Louisiana v. 
Garfield, supra, and New Mexico v. Lane, 243 U. S. 52, 
37 S. Ct. 348, 61 L. Ed. 588, nor one to quiet its title, 
as in Minnesota v. Lane, 247 U. S. 243, 38 S. Ct. 508, 
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62 L. Ed. 1098. The bill does not seek an adjudication 
that the lands were swamp and overflowed lands or to 
restrain the Secretary from hearing and determining 
this question but merely seeks an adjudication of the 
risrht of the State to have this question determined 
without reference to their mineral character, and_ to 
require the Secretary to set aside the order requiring 
it to establish their nonmineral character or suffer the 
rejection of its claim. In short, it is merely a suit to 
restrain the Secretary from rejecting its claim, inde¬ 
pendently of the merits otherwise, upon an unauthor¬ 
ized ruling of law illegally requiring it, as a condition 
precedent, to show that the lands are not mineral in 
character. 

“It is clear that if this order exceeds the authority 
conferred upon the Secretary by law and is an illegal 
act done under color of his office, he may be enjoined 
from carrying it into effect. 

• • • 

“A suit for such purposes is not one against the 
United States, even though it stUl retains the legal 
title to the lands, and it is not an indispensable party. 
...” (Emphasis supplied.) 

1 Plaintiff in this case is likewise complaining of adminis¬ 
trative action in excess of statutory authority and its suit 
therefore may not be barred as one against the sovereign 
simply because the United States has title to Plancor 257. 
By the same token, appellee may not invoke Fulton Iron 
Company v. Larson, supra, upon which it relied below, as 
a precedent for dismissing this action as one against the 
United States. As has been previously noted, plaintiff in 
the Fulton case pointed to no specific statutory command 
which defendant had violated. It sought rather to control 
his statutory discretion to make an award of the property 
after he had already followed the mandatory procedure 
prescribed in Section 11(e). Appellant’s action is exactly 
the reverse. It does not assert a right to an award of sur¬ 
plus property, but only to receive notice and opportunity 
to bid for surplus property, which appellee had no discre- 
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tion to withhold, being bound by statute to afford it. That 
this is a distinguishing and decisive fact is apparent not 
only from Work v. Louisiana, supra, but also Mine Safety 
Appliance Co. v. ForrestaX, 326 U. S. 371, 374, 66 S. Ct. 219, 
221, where the court, in holding that the United States was 
an indispensable party there, took pains to make it clear 
that plaintiff had not pointed to the “ violation of any ex¬ 
press command of Congress”. Precisely such a command 
is pointed to here. Congress itself referred to Section 
11(e) as a “strong mandate”, and as has been shown, p. 
21, supra, mandate is defined as “authoritative or per¬ 
emptory command”. 

IV. PLAINTIFF IS ENTITLED TO THE RELIEF 

PRAYED. 

The authorities establish appellant’s right both to the 
declaratory and mandatory relief prayed in the complaint 
(App. 10-12). Perkins v. Elg, 307 U. S. 325, 59 S. Ct. 884; 
Arenas v. United States, 322 U. S. 419, 432, 64 S. Ct. 1090, 
1096; Roberts v. United States, 176 U. S. 219, 20 S. Ct 
376; Smith v. Jackson, 246 U. S. 388, 38 S. Ct. 353; Houston 
v. Ormes, 252 U. S. 469, 40 S. Ct. 369; Work v. United 
States ex rel. McAlester-Edwards Coal Co., 262 U. S. 200, 
435 S. Ct. 580. 

(a) Declaratory Relief: Appellant’s right to a declara¬ 
tory judgment is strikingly clear from Perkins v. Elg, 
supra. That was a suit for a declaratory judgment of 
plaintiff’s American citizenship, brought both against the 
Secretary of Labor, who was threatening deportation pro¬ 
ceedings, and the Secretary of State, who had refused a 
passport on the ground that she had lost her citizenship. 
This Court denied relief against the Secreary of State, on 
the basis of the settled rule that even a citizen cannot con¬ 
trol the exercise of his discretion whether to issue a pass¬ 
port (99 F. (2d) 408). When the case reached the Su¬ 
preme Court, the government asserted that declaratory 
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relief was improper because a doubtful question of law 
was involved, namely the construction of a naturalization 
treaty, which, it was asserted, would bar mandamus. In 
addition, a special memorandum was filed on behalf of the 
Secretary of State, wherein it was urged that the grant 
of relief against him would create “an undesirable prece¬ 
dent”, but that he would be guided by the outcome of the 
litigation against the Secretary of Labor. The Court nev¬ 
ertheless granted the judgment against the Secretary of 
State, holding (307 U. S. at 359-350, 59 S. Ct. at 896): 

“ • • • The decree below . . . dismissed the bill of 
complaint as against the Secretary of State. The dis¬ 
missal was upon the ground that the court would not 
undertake by mandamus to compel the issuance of a 
passport or control by means of a declaratory judg¬ 
ment the discretion of the Secretary of State. But 
the Secretary of State, according to the allegation of 
the bill of complaint, had refused to issue a passport 
to Miss Elg * solely on the ground that she had lost 
her native bom American citizenship.’ The court be¬ 
low. properly recognizing the existence of an actual 
controversy with the defendants (Aetna Life Ins. Co. 
v. Haworth, 300 TJ. S. 227), declared Miss Elg * to be a 
natural born citizen of the United States’ (99 F. (2d) 
*14) and we think that the decree should include the 
Secretary of State as well as the other defendants. 
The decree in that sense would in no way interfere 
with the exercise of the Secretary’s discretion with 
respect to the issue of a passport but would simple 
preclude the denial of a passport on the sole ground 
that Miss Elg had lost her American citizenship.” 

The analogy is pointed. Here, too, the effort is not to 
control the discretion of appellee in relation to the ultimate 
award of Plancor 257, but only to obtain a decree requiring 
him first to recoginze appellant’s status as an “interested 
purchaser” of Plancor 257, within the meaning of Section 
11(e) of the Surplus Property Act of 1944, and to afford 
it the notice and opportunity to which it was thereby en¬ 
titled as of right. 
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(b) Mandatory Relief: Elaborate analysis is not re¬ 
quired to establish that appellant is entitled to mandatory 
relief in consequence of appellee’s failure to follow the 
procedure commanded by Congress in Section 11(e) of the 
statute and by his own regulations, when Plancor 257 be¬ 
came available for disposal in August 1948. The applicable 
principle is familiar and finds clear expression in Work v. 
United States ex rel. McAlester-Edwards Coal Company, 
supra, 262 U. S. 200, 43 S. Ct. 580. 

The relator was assignee of a thirty-year lease of coal 
mining rights in Indian land, entered into in 1899 with the 
approval of the Secretary of Interior. The lease allowed 
the use of surface lands to develop the mine. A 1912 stat¬ 
ute authorized the Secretary to sell the surface lands, which 
he was directed to appraise. Existing mineral lessees were 
given a preferential right to buy 5%, or in the Secretary’s 
discretion, 10% of the surface lands. In the event this right 
was not exercised, the Secretary was directed to reserve 
to lessees such portion of the surface as he deemed proper. 
The Secretary appraised the lands in question, but the 
lessee, instead of purchasing the surface, accepted a reser¬ 
vation of part of it make by the Secretary. 

A later statute of 1918 authorized the sale of the coal 
deposits in question, after appraisal by the Secretary, and 
gave the purchaser a preferential right to buy the surface 
lands “at the appraised value”. The lessee bought the 
coal deposits it had been mining. Then it sought to exercise 
its preferential right to buy the surface lands, tendering 
the appraised value which had been fixed pursuant to the 
1912 Act. Upon protest of the Indians a hearing was held, 
with the result that the Secretary ruled that the lessee 
could buy the surface lands only pursuant to an appraisal 
undertaken after the 1918 enactment. This was made and 
resulted in an evaluation more than twice the amount of the 
original appraisal. The lessee then sought , a writ of man¬ 
damus to force the Secretary to convey the lands for the 
amount of the earlier appraisal. The Secretary resisted 
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on the grounds that the nature of the preferential right 
granted in the 1918 Act was to be left to his discretion in 
construing its terms. This Court granted the writ and was 
sustained by the Supreme Court which, after finding that 
the appraisal specified in the 1918 act referred to the one 
made under the 1912 legislation, ruled (262 U. S. at 208- 
209, 435 Ct. at 583): 

“Second. We think that the preferential right of 
relator conferred by section 4 of the Act of 1918 was 
not to be left to the legal discretion of the Secretary 
in the construction of that act. There are no words to 
qualify that which the lessee has as a right granted by 
the statute, or to vest in the Secretary the final discre¬ 
tion to determine or define that right. 

Section 7 of the Act of 1918 provides that when the 
full purchase price for any property sold hereunder is 
paid, the chief executives of the two tribes shall execute 
and deliver, with the approval of the Secretary of the 
Interior, to each purchaser an appropriate patent con¬ 
veying to the purchaser the property so sold. This is 
language of command™ and brings the case within 
Lane v. Hoglund, 244 U. S. 174, 37 Sup. Ct. 558, 61 
L. Ed. 1066, and the many cases cited there, and in 
which this court quotes from its opinion in Roberts v. 
United States, 176 U. S. 221, 231, 20 Sup. Ct. 376, 379 
(44 L. Ed. 443) as follows: 

‘Every statute to some extent requires construction 
by the public officer whose duties may be defined 
therein. Such officer must read the law, and he must 
therefore, in a certain sense, construe it, in order to 
form a judgment from its language what duty he is 
directed by the statute to perform. But that does not 
necessarily and in all cases make the duty of the officer 
• • * other than a purely ministerial one. If the law 
direct him to perform an act in regard to which no 
discretion is committed to him, and which, upon the 
facts existing, he is bound to perform, then that act 
is ministerial although depending upon a statute which 
requires, in some degree, a construction of its language 
by the officer.* ” 


ia Emphasis supplied. 
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These principles, indeed, apply with full force even where 
it is sought to compel the disbursement of funds of the 
United States. Smith v. Jackson, supra, 246 U. S. 388, 38 
S. Ct. 353; Houston v. Ormes, 252 U. S. 469, 40 S. Ct. 369. 

Appellee in this case having likewise ignored “language 
of command ,, , Appellant is entitled to mandatory relief. 

V. CONCLUSION. 

From the foregoing it is plain that Appellant had stand¬ 
ing to sue, stated a good cause of action of which the court 
had jurisdiction, and was entitled to the relief prayed. 
The lower court, accordingly, erred in dismissing the com¬ 
plaint for lack of standing to sue, and its order should be 
reversed with directions to overrule appellee’s motions to 
dismiss the complaint and for summary judgment. 
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{Htuteb States! Court of Appeals 

FOR THE DISTRICT 07 COLUMBIA CIRCUIT 


No. 10117 

The Wheland Company, appellant 


v. 


Jess Larson, Individually and as War Assets Adminis¬ 
trator and Surplus Property Administrator, appellee 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEE 


COUNTERSTATEMENT of the case 

This case involves the disposal by the War Assets Admin¬ 
istrator of a large blast furnace owned by the United States 
located at Cleveland, Ohio. The furnace has a capacity of 
450,000 tons of pig iron per year, and cost approximately 28 
million dollars to build. Following long and complex nego¬ 
tiations seeking to dispose advantageously of this property, the 
War Assets Administrator transferred it to Kaiser-Frazer under 
a lease and option to purchase arrangement. The appellant 
here did not submit a bid on this property until after the dis¬ 
posal to Kaiser-Frazer was arranged. Subsequently, appellant 
brought this action, seeking to annul the disposal made by the 
Administrator and return the property for sale de novo , claim¬ 
ing a right to submit a bid. 

In its complaint and brief, appellant seeks to thrust upon 
the Court details of the lengthy and involved history of the 
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Administrator’s attempts to dispose of this blast furnace cul¬ 
minating in the final transaction with Kaiser-Frazer. Because 
of the size and value of the property, the history of this disposal 
reflects difficult economic and public problems which have re¬ 
quired frequent decisions and the exercise of judgment by the 
Administrator. This history already, and more appropriately, 
has been the subject of a congressional hearing running to 286 
printed pages (filed with joint appendix) and is summarized 
in the affidavit of the War Assets Administrator (J. A. 22-31). 
It is our view that much time can be saved by cutting through 
this mass of material, and extracting the essential legal facts 
which are sufficient to dispose of this case. For that reason, 
we will touch but lightly on the numerous and irrelevant al¬ 
legations made by appellant concerning the history of the 
disposal of this property. These are fully answered by the 
material in the record, and we see no need to burden the Court 
by refuting ad hominem assertions which, while we deny 
them vigorously, are nowise necessary to the determination of 
this case. Legally operative facts, which are not disputed, may 
be summarized as follows: 

Plancor 257, the disputed property, consisting of a blast fur¬ 
nace, a battery of coke ovens, and a number of related industrial 
facilities, was built in 1942 with Government funds to further 
the war effort under the direction of the Defense Plant Corpora¬ 
tion. Construction was supervised by Republic Steel Corpora¬ 
tion and Plancor 257 was operated by Republic, and was ad¬ 
jacent to and scrambled with the Republic Plant at Cleveland, 
Ohio. The lease with Republic provided for the acquisition 
and use by the Government, through purchase, lease, and ease¬ 
ment, of components located on Republic’s property. Plancor 
257 was and is capable of independent operation, and it was so 
advertised, as set forth in the affidavit of Jess Larson, War 
Assets Administrator (J. A. 33). 

In March 1946, Reconstruction Finance Corporation gave 
notice to appellee’s predecessor that Plancor 257 would be 
declared surplus, and, commencing in May 1946, the appellee 
gave wide public notice of the availability of this property for 
sale or lease. The form of this notice is set forth in detail in 
the affidavit of Jess Larson. It consisted of widespread public 
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advertisements in thirteen newspapers of large and general 
circulation, published in May 1946; the distribution of thou¬ 
sands of pamphlets containing photographs and detailed de¬ 
scription of this property which were circulated throughout the 
country, through the various War Assets Administration offices, 
to all interested parties; and the listing of this property as 
available in the War Assets Administration “Plant Finder,” 
which? contained all available Government-owned plants, dis¬ 
tributed for the purpose of attracting purchasers- The prop¬ 
erty was listed in every edition of this publication since August 
1945 and up to and including July 1948. The “Plant Finder” 
is given wide distribution to banks, commercial and industrial 
organizations and associations throughout the country, 
i In response to this extensive advertising, only two bids were 
received for this property, those of the Tucker Corporation 
and the Republic Steel Corporation, submitted to the War 
Assets Administrator in December 1947 and January 1948. 
After thorough consideration of these proposals, the Adminis¬ 
trator on May 28, 1948, rejected both as inadequate and not 
within the objectives of the Surplus Property Act. Subse¬ 
quently, appellee continued to negotiate with Republic Steel 
Corporation in the hope that Republic might submit an ade¬ 
quate proposal for the purchase or lease of this property, but 
by August 11th it was apparent that Republic would not con¬ 
tinue operation of the furnace beyond August 31, 1948, except 
on its own inadequate terms, and even then would not commit 
itself beyond 30 days. Faced with the necessity of maintain¬ 
ing the blast furnace in operation on some reasonable basis, the 
Administrator submitted a proposal to Kaiser-Frazier Corpo¬ 
ration, which had previously indicated its interest, and, on 
August 17, 1948, Kaiser-Frazier Corporation unconditionally 
accepted this proposal (J. A. 20). 

By letter dated August 24,1948, appellant herein submitted 
an offer to lease this property “at a price of $100,000 more than 
the price you offered the same facilities to Kaiser-Frazier on 
August 16th.” In view of the firm commitment entered into 
with Kaiser-Frazier on August 17th, the Administrator rejected 
this offer. 
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These are all of the legally operative facts necessary to the 
disposition of this appeal. The remaining allegations of 
appellant are completely irrelevant. Nonetheless, we should 
like to comment on appellant's allegations that it made in¬ 
quiry of employees of the War Assets Administration as to 
the availability of this property on July 20, August 10, and 
August 16, 1948. The extent and nature of these inquiries 
are discussed in some detail in the affidavits of Mr. Walton, 
Mr. Curran, and Mr. Williams (J. A. 66, 67, 69), and demon¬ 
strate that appellant's inquiries were of the most casual and 
indefinite nature, and that no written communication was ever 
submitted. Although it is clear that even a formal notice 
of appellant’s interest would establish no rights in appellant 
and would be irrelevant so far as this suit is concerned, the 
actual fact of the situation was that no knowledge of appel¬ 
lant's casual inquiries could reasonably be imputed to the Ad¬ 
ministrator. Thousands of such casual and irresponsible in¬ 
quiries are made weekly to the many employees of War Assets 
Administration. The disposal of Government property cannot 
be hampered by claims based on such “buyers’ talk,” and, in¬ 
deed, no serious consideration can be given to them admin¬ 
istratively when inquirers do not go on record though advised 
to do so. 

Appellant brought this action on September 20,1948, for an 
injunction and declaratory judgment, seeking to set aside trans¬ 
fer of this property to Kaiser-Frazer and to require the War 
Assets Administrator to dispose of it anew, and requesting the 
Court to direct that appellant would then be entitled to submit 
a bid for purchase of the property. 

Appellee moved to dismiss the complaint on the grounds 
that appellant had no standing to sue, that the complaint 
failed to state a claim on which relief could be granted, and 
that the suit was against the United States. In the alternative, 
appellee moved for summary judgment. 

Following hearing, the District Court dismissed the com¬ 
plaint, and rendered an opinion which is set forth at page 11 
of appellant's brief. From this order appellant has taken this 
appeal. 


STATUTE AND REGULATIONS INVOLVED 

The pertinent statutory provisions and regulations of the 
War Assets Administration are set forth at pages 12 and 13 of 
appellant’s brief. 

SUMMARY OF ARGUMENT 

I 

Appellant in this case concedes that it has no property right, 
or contract right, in the property that is the subject matter of 
this suit. Appellant is not a disappointed bidder; in fact ap¬ 
pellant is asking solely, the right to submit a bid for the prop¬ 
erty. It is appellant’s contention that by failing to give notice 
to appellant and all other possible bidders immediately prior 
to the disposal of this property to Kaiser-Frazer, the appellee 
deprived appellant of the opportunity to make an offer on the 
property, and that this opportunity to submit an offer is a 
private right granted to appellant by the Surplus Property Act. 

Further, appellant concedes, as it must, the legal principles 
settled by Fulton Iron Co. v. Larson (App. D. C. Oct. 13,1948), 
171 F. (2) 994, cert, den., Jan. 31, 1949. It is admitted that, 
were appellant a disappointed bidder on this property, it would 
have no capacity to sue, and no right to be in court. 

Thus, appellant’s claim is based upon a single contention: 
that section 11 (e) of the Surplus Property Act vests in pros¬ 
pective bidders a personal right to be notified and to submit an 
offer prior to the disposal of surplus property. 

Plainly such* an argument will not be entertained by a court 
of equity. Appellant concedes that if it had been permitted to 
submit a bid which was not accepted, it would have no capacity 
to sue. Yet it requests the court solely to place it in the posi¬ 
tion of a bidder. A substantially similar request was denied by 
this court in the Fulton Iron Co. case, supra. We know of no 
case granting relief by placing the petitioner in a position where 
it would have no enforcible legal rights whatsoever. It would 
be a shocking conclusion if mere prospective bidders such as 
the appellant could obtain relief when unsuccessful bidders 
cannot, even though their bids may have been unlawfully 
rejected. 
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• Accordingly, the right or privilege claimed by appellant is 
not one recognized by the law, Sheridan Wyoming Coal Co. Inc. 
v. Krug (App. D. C.), 168 F. (2d) 557 and 172 F. (2d) 282. 
See Erie Coal and Coke Corp. v. United States, 266 U. S. 518. 

Moreover, it is dear that no legal right is vested in appellant 
by section 11 (e) of the Surplus Property Act. The provisions 
of this statute with regard to the giving of wide public notice, 
whenever practicable, prior to the disposal of surplus property, 
are solely for the benefit of the government and create no 
enforcible interest in individual prospective bidders. This is 
settled by Perkins v. Lukens Steel Co., 310 U. S. 113, and the 
many other decisions interpreting similar requirements in fed¬ 
eral statutes. Appellant has failed to establish that this statute 
differs from all other similar statutes governing the letting of 
government contracts or the sale of government property. 
Certainly, had Congress intended to create such an unprece¬ 
dented right it would have so stated specifically. The legisla¬ 
tive history is in accord with this interpretation. 

II 

In any event, the requirements of the statute and of the 
regulations of the War Assets Administration have been com¬ 
plied with fully. The property was widely advertised over a 
period of several years and no acceptable bids received. Under 
these circumstances, the regulations permit property to be 
disposed of without readvertising, as was done here. 

Ill 

In this action for an injunction brought against the War As¬ 
sets Administrator, the appellant seeks to control the functions 
of an officer of the United States under the Surplus Property 
Act of 1944, as amended. In effect, the appellant seeks to con¬ 
trol the exercise of discretion in the disposal of surplus property 
of the United States vested in the Administrator charged with 
the necessity of construing the statute, ascertaining the facts 
in a complex specialized field, and after making a determina¬ 
tion, entering into a contract of sale disposing of surplus prop¬ 
erty of the United States. Courts will not issue an injunction 
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to control the exercise of such discretion. Wilbur v. United 
States, 281U. S. 206, Calf Leather Tanners' Association v. Mor- 
• genthau, 65 App. D. C. 93,80 F. (2d) 536. Interference in such 
a case would be to interfere with the functions of Government. 
Perkins v. Lukens Steel Co., 310 U. S. 113. 

Appellant cannot, as it seeks to do, have the court substitute 
its judgment for that of the Administrator as to the wisdom of 
selling an industrial plant owned by the United States. 

IV 

Even if appellant is assumed to have sufficient legal stand¬ 
ing to maintain this action, it fails to demonstrate any basis 
for the exercise of the equitable jurisdiction of this court. The 
injuries suffered are entirely speculative. Appellant can suf¬ 
fer no damage unless the property is offered for sale, unless 
it bids on the property, unless it is the highest acceptable bid¬ 
der, unless it is awarded the property, unless it profits from the 
property if it does get it, and unless it could not make the 
same profits elsewhere. Injunctions are not issued upon such 
a tissue of possibilities. 

V 

The United States is an indispensable party to this proceed¬ 
ing, since appellant seeks to control the disposal of property 
owned by the United States. Minnesota v. Hitchcock, 185 U. S. 
373, 387. This is not like Land v. Dollar, 330 U. S. 731, or Do¬ 
mestic and Foreign Commerce Corp. v. Littlejohn, (App. 
D. C. 1947) 165 F. (2d) 235, cases where if the plaintiff’s allega¬ 
tions were sustained it follows that the Government officer is 
withholding property belonging to the plaintiff. Instead, as in 
Mine Safety Co. v. Forrestal, 326 U. S. 371, no claim is made of 
threatened trespass against property of the plaintiff. 

As in Goldberg v. Daniels, 231 U. S. 218, so here, the United 
States is an indispensable party to this suit seeking to enjoin 
the sale of its property. 

ARGUMENT 

Preliminary statement 

The question-presented to this Court on appeal is essentially 
a narrow one when stripped of the unnecessarily complex and 
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irrelevant facts presented in appellant’s brief. Further, this 
action is controlled by Fulton Iron Co. v. Larson (App. D. C. r 
Oct. 13, 1948), 171 F. (2d) 994, cert. den. Jan. 31, 1949. Ap- - 
pellant concedes, as it must, the legal principles that were set* 
tied by that case and its precedents. It is submitted that 
the holding in that case is completely dispositive of the issues 
raised by the appellant in its appeal. Accordingly, an analysis- 
of the legal issues before the Court will aid immeasurably in 
disposing of the question presented. We set forth the follow¬ 
ing analysis in summary: 

1. Appellant has no property interest of any nature in Plan* 
cor 257, nor any contract with the War Assets Administrator.. 

2. Appellant is not a disappointed bidder. It submitted no* 
bid until after the property had been disposed of. It is con¬ 
ceded that if appellant were in the position of a disappointed 
bidder it would have no capacity to sue, as determined by the- 
Fulton Iron Co. case (see pages 22 and 25 of appellant’s brief). 
Indeed, appellant is asking solely the right to submit a bid on. 
the property. 

3. While appellant criticizes at length the dealings of the 
War Assets Administrator with Republic Steel and Kaizer- 
Frazer with respect to this property, it is clear that appellant 
can assert no legal claim based on these transactions. Rather,, 
appellant’s action is based exclusively upon the proposition 
that, by failing to give appellant notice immediately prior to 
the disposal to Kaiser-Frazer, the Administrator deprived ap¬ 
pellant of the opportunity to make an offer on the property,, 
which opportunity, it is alleged, is a personal right vested by 
the Surplus Property Act in appellant and all other persons 
conceivably interested in this property. 

Thus, appellant’s claim turns on the sole contention that sec¬ 
tion 11 (e) of the Surplus Property Act vests in what are- 
termed “interested purchasers,” but what might more ac¬ 
curately be described as possible or prospective bidders, a per¬ 
sonal right to be notified and to submit an offer prior to the 
disposal of all surplus property of the United States. 

In opposing this contention, we will demonstrate, first, that 
the public notice provision of section 11 (e) of the Surplus 
Property Act confers no such private and personal right as. 
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•claimed; second, that in any event the provisions of the Sur¬ 
plus Property Act and of the regulations of War Assets Admin¬ 
istration have been complied with fully. Moreover, it is our 
view that this action is an unauthorized intereference with an 
executive action that has been committed by statute to the 
executive discretion, and that it is in practical effect a suit 
against the United States beyond the jurisdiction of the Court. 

But before we take up these arguments in detail, we would 
like to point out that there is an overriding consideration that 
demonstrates the groundlessness and futility of this action, even 
if we concede, arguendo, that section 11 (e) grants a private 
right to possible bidders entitling them to submit a timely offer 
for the property. It is settled by Fulton Iron Co. v. Larson 
that submission of a bid on property in these circumstances, 
creates no right and no capacity to sue in the offeror. Of 
necessity, this Court found that the Surplus Property Act 
created no vested right in a bidder or prospective bidder, for 
the appellant there also sought a reopening and reconsider¬ 
ation of all bids. Yet appellant here claims that it now has 
a capacity to sue as a possible or prospective bidder, and that 
this is based upon a right to submit a bid, even though once 
the bid has been submitted appellant, as a bidder, would have 
no rights whatsoever. 1 Thus, appellant, which asserts that it 
now has capacity to sue and enforceable legal rights, is re¬ 
questing the Court to place it in a position where it would 
have no standing to sue and no enforceable rights whatsoever. 
We know of no case that has gone so far, and it would seem a 
shocking conclusion if mere prospective bidders such as the 
appellant could obtain relief when unsuccessful bidders whose 
bids may have been unlawfully rejected cannot. 

An example of the distinction between a valid legal interest 
and the type of unrecognized interest which appellant asserts 
is found in The two decisions of this Court in Sheridcuv-Wyo- 
ming Coal Co., Inc. v. Krug, 168 F. (2d) 557 and 172 F. (2d) 
282. In those decisions, the petitioner who was in the coal in- 

1 In point of fact, appellant did submit a bid, which the appellee rejected 
in view of the binding commitment previously entered into. (J. A. 30.) 
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dustry, alleged that a regulation of the Department of the In¬ 
terior which limited federal coal leases was for the benefit of 
those in the industry and sought to enjoin the lease of federal 
coal lands to another allegedly in violation of this regulation. 
In the first decision of this Court, on March 29, 1948, it was 
pointed out that petitioner’s complaint had failed to allege that 
it was a lessee of any federal coal lands, and the mere fact that 
the regulation may have been for the protection of the industry 
as a whole vested no private right in petitioner in the absence 
of a demonstrated property or contract right. Petitioner then 
sought to amend the complaint by adding the allegation that 
it was a lessee, under specified terms, of federal coal lands, and 
this Court on January 31, 1949, held that such an amendment 
would establish a cause of action. The distinction is dear. In 
the latter instance appellant sought to demonstrate an actual 
property interest—a leasehold on land—that would be invaded. 
In the earlier decision, appellant had demonstrated no such 
property interest, and the allegation that the regulation was 
for the benefit of a class did not establish one. 

So here, appellant concedes that it has neither a property 
nor a contract right in the subject matter of this suit. (See 
footnote 7, p. 22 of appellant’s brief.) Therefore, the effect of 
granting the relief requested would be merely to place appel¬ 
lant in the position of a bidder who stands without any right to 
obtain the property or to object to or seek court review of the 
disposal of the property made by the Administrator to another, 
no matter how such disposal might contravene the statute. 

The case upon which appellant apparently relies primarily, 
Ashbacker v. Federal Communications Commission, 326 U. S. 
327, gives no support to appellant’s theory; There the Supreme 
Court held that the petitioner was entitled to a hearing on its 
license application without being foreclosed in advance for 
petitioner had a right under Iff U. S. CL Ifi2 (b) to court review 
of the Commission's action, and the prior foreclosure of peti¬ 
tioner was in derogation of this legal right of review. Here we 
have no such situation. Appellant asks this court to place it in 
a position where it will have no right to review at all, and will 
be completely beyond the scope of the court. Certainly, a 
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court of equity is the last place to come with such a futile and 
self-destroying request. 

The comments of the Court in Erie Coal and Coke Corp. v. 
United States, 266 U. S. 518, are appropriate to this situation. 
There, in selling Government property, the United States re¬ 
served the right to rescind the sale, and plaintiff, being highest 
bidder, demanded that the Secretary of War execute the con¬ 
tract. The court held that the refusal of the Secretary to exe¬ 
cute the contract gave rise to no cause of action in favor of the 
plaintiff, since, even if the contract were executed, the Secre¬ 
tary could rescind it immediately. The court pointed out that 
(page 520)— 

Exercise of the option to terminate the contract of sale 
would have had the same effect and accomplished the 
same result as the rejection of the bids. The Secretary 
was not bound uselessly to execute the contract and then 
to rescind the sale in order to give effect to his decision 
not to let plaintiff have the nitrates at the prices offered. 

i We now turn to a more detailed discussion of the reasons 
supporting the judgment of dismissal by the court below. 

I 

No legal right is granted to appellant by Section 11 (c) of the 
Surplus Property Act 

Appellant has invoked Section 11 (e) of the Surplus Property 
Act of 1944 (Title 50 U. S. C. App. 1620 (e)), alleging that this 
section confers upon it a right to challenge the actions of the 
War Assets Administrator. In considering this section, per¬ 
spective is gained by examining its place in the statute as a 
! whole. Section 2 of the Surplus Property Act (50 U. S. C. 
App. 1611) lists some twenty objectives of the Act, to guide 
the Administrator in making proposals of surplus property, 
and which indicate the complexity of the decisions with which 
the Administrator is charged. The Administrator is respon¬ 
sible for executing the Act (Title 50 U. S. C. App. 1614a, 1614b), 
and is given full authority to dispose of property upon such 
terms and conditions as he deems proper, subject to the de- 
! limitations of the statute (50 U. S. C. App. 1624). So far as 
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this industrial plant is concerned, there are no provisions of 
the Surplus Property Act specifically limiting the authority 
of the Administrator with respect to this type of property as 
distinguished from any other surplus property. 2 

Appellant’s rights under the Surplus Property Act are gov¬ 
erned by the doctrine of Perkins v. Lnkens Steel Co., 310 U. S. 
113, and the many cases which have followed it. In that case, 
Section 3709 of the Revised Statutes, requiring public adver¬ 
tising before the letting of Government contracts, was alleged 
to have conferred a right upon the plaintiff furnishing grounds 
upon which it could object to the Government’s failure to 
comply with the terms of the statute. In holding that statute 
was for the benefit of the Government rather than private 
persons, the Court stated at pages 126 and 127: 
i Section 3709 of the Revised Statutes requires for the 
Government’s benefit that its contracts be made after 
public advertising. It was not enacted for the protec¬ 
tion of sellers and confers no enforceable rights upon 
prospective bidders * * *. 

# * * Acting through its agents as it must of 
i necessity, the Government may for the purpose of keep¬ 
ing its own house in order lay down guide posts by 
which its agents are to proceed in the procurement of 
supplies, and which create duties to the Government 
- alone. It has done so in the Public Contracts Act. That 
Act does not depart from but instead embodies the 
traditional principle of leaving purchases necessary to 
the operation of our Government to administration by 
the executive branch of Government, with adequate 
range of discretion free from vexatious and dilatory re¬ 
straints at the suits of prospective or potential sellers. 
It was not intended to be a bestowal of litigable rights 
upon those desirous of selling to the Government; it is 
a self-imposed restraint for violation of which the Gov¬ 
ernment—but not private litigants—can complain. 


*50 U. S. C. App. 1628 is concerned with reports to Congress as to the 
-disposition of such property, and is not involved herein. 
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See also American*Smelting & Refining Co. v. United States, 
259 U. S. 75, 78; Massachusetts v. Mellon, 262 U. S. 447. 

The decision in the Perkins case reaffirmed the trenchant 
words of Mr. Justice Holmes, speaking for the. Court, in United 
States v. N. Y. and P. R. S. S. Co., 239 U. S. 88, 93, in which he 
points out that the statutory protection of publicity, form, regu¬ 
larity of returns, and affidavit during the letting of Govern¬ 
ment contracts, is for the protection of the United States, not 
of the private contractor. “The duty is imposed upon the 
officers of the Government not upon him. We see no reason 
for extending the implication of the act beyond the evil that 
it seeks to prevent.” And see Walter P. VUlere Co. v. Blinn 
(C. C. A. 5th, 1946), 156 F. (2d) 914. 

The discretion vested in the Administrator necessarily in¬ 
cludes authority to use his judgment in execution of the direc¬ 
tive contained in Section 11 (e). This is emphasized by the 
fact that this section merely requires him to prescribe regula¬ 
tions necessary for accomplishing wide public notice, as far as 
practicable. 

Clearly, the addition of this phrase, in light of the broad 
delegation of authority contained in the Act as a whole, can 
only mean what a plain reading of the section indicates—that 
the Administrator is not required to give wide public notice in 
every instance before disposing of property, but that he is. per¬ 
mitted some discretion as to when this course is appropriate 
and necessary. 

Appellant has been unable to cite authority for the proposi¬ 
tion that this statute, or any similar statute, confers any rights 
or privileges upon mere bidders, much less prospective bidders. 
In considering the meaning of Section 11 (e), it should be borne 
in mind that this statute does not expressly impose any limita¬ 
tions or requirements upon the disposal of surplus property. 
In terms, it requires merely that regulations shall be prescribed, 
as far as practicable, for wide public notice concerning surplus 
property available for sale. Since the Act does not confer any 
right upon bidders, it is a most strained construction of the 
plain meaning to assert that it confers a right upon merely 
prospective bidders. It is significant that, in every instance 
where a comparable statutory requirement has been before the 
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courts, it has been uniformly held that it gives no standing to 
bidders (much less prospective bidders) to attack the sale or 
purchase of property by the Government. Appellant has failed 
to demonstrate that Section 11 (e) is any different from all other 
comparable statutes requiring publication before bids. Cer¬ 
tainly, had Congress desired such a result, it would have 
granted the right specifically in view of the settled law on the 
subject. 

The effect of recognizing the right asserted by plaintiff upon 
the tremendous problem of disposing of surplus property is 
apparent. If such a right is held to exist, the sale of surplus 
property could be delayed, hindered and obstructed by suits to 
enjoin any one of the myriad individual sales, not by persons 
having some interest in the property, but by persons claiming 
to be possible bidders. No such right has ever been recognized 
under existing federal law; nor can the language of the Surplus 
Property Act be stretched to bring such a right into existence. 
Certainly no intention to create such a right can be imputed 
to Congress in the absence of a clear and compelling manifesta¬ 
tion of such purpose. Further, there can be no doubt that, had 
Congress wished to authorize judicial review of the sale of 
surplus property at the instance of possible or prospective 
bidders, it would have done so in plain and unambiguous 
language. In cne statute Congress specifically authorized ju¬ 
dicial review of the award of contracts (Act of July 2, 1926, 
c. 721, 44 Stat. 780, 788-789). Under the familiar rule, the 
express provision for judicial review with respect to contracts 
in this statute negatives the argument that judicial review was 
intended in a statute which omitted such express provisions. 

There is nothing in the legislative history that lends sup¬ 
port to appellant’s argument. To the contrary, it is clear that 
the very recitations contained in appellant’s brief, at pp. 17-19, 
prove precisely the opposite. As appellant points out at p. 17 
of its brief, Congressman Voorhis sought to amend the then 
pending bill to provide for mandatory wide public notice pre¬ 
ceding any valid disposal of surplus property. The opponents 
of this amendment, quoted at p. IS of appellant’s brief, pointed 
out that such an amendment would give rise to injunction 
„ suits and delay and burden the disposal of surplus property bv 
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limiting the authority of the Administrator. Congresswoman 
Sumner pointed out that such a provision would create serious 
difficulties in certain classes of goods, such as perishable com¬ 
modities (90 Cong. Rec. 7145). Congressman Whittington, 
in addition to pointing out the probability of hampering ad¬ 
ministration of the Act by encouraging suits (p. 18 of appel¬ 
lant’s brief), added “It would handicap the Administrator so 
that it would be impossible for him to carry out the provisions 
of the bill” and Congressman Hale stated “We all agree that 
a wide public notice is desirable, but when you make mandatory 
a provision of this kind, it seems to me you imperil the legality 
of the sale”. (90 Cong. Rec. 7146). The Voorhis amendment 
was defeated. 

We cannot see that there can be any clearer congressional 
indication that it was not intended by this provision to make 
public notice mandatory before every sale of surplus property. 
Rather, this too was left to the discretion of the Administrator, 
although a strong congressional policy is clearly stated that 
public notice be given whenever practicable. Second, Con¬ 
gress specifically rejected the very right that appellant here 
seeks to assert, by rejecting the idea that a private legal right 
would be given to prospective bidders that would entitle them 
to bring suit. It is noteworthy that the bill that was before 
the House at that time, and which the House refused to amend, 
was identical in all substantial respects, so far as the directive 
provisions are concerned, with the provisions of Section 11 (e) 
as passed. 

Accordingly, it is our view that the plain language of Section 
11 (e) gives no such private right to appellant; that the legis¬ 
lative history indicates that Congress intended no such private 
right to be given; and that any reasonable and sensible con¬ 
struction of the Act inevitably refutes any such unprecedented 
result. 

II 

In any event. Section 11 (e) of the Surplus Property Act and Regulation 5 
of the War Assets Administration were fully complied with 

Appellant points to Section 8305.14 of Regulation 5,13 F. R. 
4740 (set forth at p. 12 of appellant’s brief), which effectuates 
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the provisions of Section 11 (e) of the Act. The regulation 
provides for wide publicity of all real property which becomes 
available for disposal, and the supplying of adequate prelim¬ 
inary information. It provides for permitting inspection of 
surplus property by interested persons, and further provides 
that, except as otherwise authorized by the Administrator, all 
advertisements shall contain a cut-off date for the submission 
of offers. 

This merely describes the procedure whereby public notice 
is to be effectuated in the disposal of surplus property. Both 
the statutory provision and this regulation were fully complied 
with in this instance. Plancor 257 was advertised in many 
newspapers of wide circulation during 1946 (J. A. 24) and 
described in the greatest detail. In addition, thousands of 
brochures containing detailed description and photographs 
have been circulated throughout the country, and the property 
was listed in the War Assets Administration publication of 
available property, from August, 1945 through July, 1948. 
There can be no serious dispute that this constituted the wide 
public notice required by statute. As we have pointed out, 
this publicity induced only two bids, those of Tucker and Re¬ 
public Steel, neither of which was acceptable. Under these 
circumstances, the Administrator is clearly authorized by Sec¬ 
tion 8305.21 (e) of Regulation 5 (13 F. R. 4740) to sell the 
property by any procedure deemed appropriate. This regu¬ 
lation provides: 

If no acceptable offer is received, the disposal agency 
shall proceed to dispose of the property by negotiated 
sale, auction, or other suitable method. 

Thus, the regulations, of which plaintiff had full notice, spe¬ 
cifically provide that the War Assets Administrator is not re¬ 
quired to advertise and publicize property indefinitely, but if 
no acceptable proposals are obtained by such advertising he may 
proceed to dispose of the property by any other method, within 
his discretion. This is, of course, not only legally valid but 
the only practical and reasonable means of disposal, and it was 
followed in this instance. Under the emergency conditions 
then existing, the decision to dispose of the property to 
Kaiser-Frazer, without going through the burdensome, expen- 


17 


sive procedure of readvertising, since the property had once been 
extensively advertised without constructive results, was thus 
well within the discretion of the Administrator, authorized by 
the statute, and supported by the regulations. 

Ill 

✓ 

To grant the relief sought would constitute an unwarranted interference 
with the executive functions of the Government 

Even assuming a standing to sue, the extraordinary power of 
equity will not be exercised on behalf of appellant, for execu¬ 
tive discretion will not be controlled by injunction. This prin¬ 
ciple has been consistently applied for well over a century. 
We cite only a few of the leading cases. Railroad Commission 
v. Rowan & Nichols Oil Co., 310 U. S. 573; Adams v. Nagle, 
303 U. S. 532; Chicago Great Western R. Co. v. I. C. C., 294 
U. S. 50; Wilbur v. United States, 281 U. S. 206; Morrison v. 
Work, 266 U. S. 481; Work v. Rives, 267 U. S. 175; Hail v. 
Payne, 254 U. S. 343; Alaska Smokeless Coal Co. v. Lane, 250 
U. S. 549; Knight v. Lane, 228 U. S. 6; Secretary v. McGar - 
rahan, 76 U. S. 298; Reeside v. Walker, 52 U. S. 272; Goodrich 
v. Guthrie, 58 U. S. 284; Tucker v. Seaman, 58 U. S. 224; De¬ 
catur v. Paulding, 14 Pet. 497; Gaines v. Thompson, 7 WalL 
347; Brunswick v. Elliott, 103 F. (2d) 746; U. S. Borax Co. v. 
Ickes, 98 F. (2d) 271, cert. den. 305 U. S. 619; U.S.ex rel. White 
v. Coe, 95 F. (2d) 347, 349; U. S. ex rel. Stowell v. Deming, 
19 F. (2d) 697. 

The applicable rule is clearly stated in Adams v. Nagle, 303 
U. S. 532, where the court said: 

Where a statute vests no discretion in an executive 
officer but to act under a given set of circumstances, or 
forbids his acting except upon certain named conditions, 
a court will compel him to act or to refrain from acting 
if he essays wholly to disregard the statutory mandate; 
but if a discretion is vested in him, and he is to act in 
the light of the facts he ascertains and the judgment 
he forms, a court cannot restrain him from acting on the 
ground that he has exceeded his jurisdiction by reason 
of an error either of fact or law which induced his 
conclusion. 
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The War Assets Administration, under the Surplus Prop¬ 
erty Act of 1944 as amended (50 U. S. C. App. 1611 et seq.) 
and Executive Order 9689, February 2, 1946 (11 F. R. 1265), 
acts as the disposal agency of surplus property owned by the 
United States. In exercising this function, the Administrator 
is charged with the necessity of carrying out the Congressional 
intent and objectives of that statute. These objectives, listed 
by the Congress in Section 2 of the Act, comprising as they do 
a score of legislative purposes varying in weight and intensity 
and depending on their application to varying states of facts, 
industrial conditions, the nature of the property to be disposed 
of, and the economic and public interest involved, call for an 
exercise of judgment and discretion, the complexity of which 
cannot be overemphasized. Certainly the manner of exer¬ 
cising those functions and the weight to be given the elements 
entering into the judgment of the Administrator establish no 
ground for judicial interference. 

The United States has the same latitude in deciding with 
whom it will contract as any private person. The courts will 
not interfere with its procurement or disposal policies. As the 
Supreme Court said in Perkins v. Lukens Steel Co., 310 U. S. 
113,127-8: 

Like private individuals and businesses, the Govern¬ 
ment enjoys the unrestricted power to produce its own 
supplies, to determine those with whom it will deal, and 
to fix the terms and conditions upon which it will make 
needed purchases.* * * * Courts have never re¬ 
viewed or supervised the administration of such an 
executive responsibility even where executive duties 
“require an Interpretation of the law.” Judicial re¬ 
straint of those who administer the Government’s pur¬ 
chasing would constitute a break with settled judicial 
practice and a departure into fields hitherto wisely and 
happily apportioned by the genius of our polity to the 
administration of another branch of Government. 

Judicial intervention under such circumstances would only 
serve to retard the effective and orderly disposal of surplus 
property belonging to the United States by preventing the 
United States from delivering the property under a contract of 
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sale to the successful purchaser. It would result in an impasse 
and thereby open the gates to a flood of litigation by alleged 
possible bidders dissatisfied with the manner of sale by the 
Government to a successful purchaser and thereby delay the 
disposal of “surplus property as promptly as feasible” 50 U. S. 
C. App. Sec. 1611 (r). The language of the Supreme Court in 
Decatur v. Paulding, 14 Pet. 497, 515, is apposite: 

The interference of the Courts with the performance of 
the ordinary duties of the executive departments of the 
Government, would be productive of nothing but mis¬ 
chief and we are quite satisfied that such a power was 
never intended to be given to them. 

It is submitted therefore, even in the absence of jurisdictional 
defects, that under the circumstances of this case, the court 
should not enjoin the disposal functions of an emergency 
agency. Cf. Perkins v. Lukens Steel Co ., 310 U. S. 113; Adams 
v. Nagle, 303 U. S. 532,540; United States ex rel. Greathouse v. 
Dern, 289 U. S. 352, 360. And as the Supreme Court has said 
in Hurley v. Kincaid, 285 U. S. 95,104: 

* * * where large public interests are concerned 
and the issuance of an injunction may seriously embar¬ 
rass the accomplishment of important governmental 
ends [i. e., the expeditious sale of surplus property}, a 
court of equity acts with caution and only upon clear 
showing that its intervention is necessary in order to 
prevent an irreparable injury. [Matter in brackets sup¬ 
plied.] 

IV 

The complaint fails to state a cause of action in equity for an injunction 

Even if appellant has sufficient legal standing to maintain 
this action, it cannot secure injunctive relief unless it clearly 
brings itself within the equitable jurisdiction of the courts. 8 

* That a legal right may hare been invaded is not in itself enough to ground 
relief; nor is it enough that appellee's action may be found to be illegal or 
unauthorized. Boise Artesian Hot <£ Cold Water Co. v. Boise City, 213 U. S. 
276, 285; Indiana Mfff. Co. v. Koehne, 188 U. S. 681, 690; Northport Power <t 
Light Co. v. Hartley, 283 U. S. 568, 570. In addition, the specific need for 
equitable relief must always be shown to meet the standards of urgency re¬ 
quired by the traditional equity practice. Petroleum Exploration Inc. v. 
Public Service Comm’n., 304 U. S. 209, 218. 


The injuries alleged are of an entirely speculative character. 
Appellant, can suffer no damage unless property in which it is 
interested is to be offered for sale, unless it bids on this property, 
unless it is the highest acceptable bidder, unless it is awarded 
the property, unless it profits from the property if it does get it, 
and unless it could not make the same profits elsewhere. Even 
at the end of this chain, with each link only a problematic hypo¬ 
thesis, there is no showing that the loss in profits will be large, 
either absolutely or in comparison with the appellant’s entire 
business. Injunctions are not issued upon such a tissue of pos¬ 
sibilities. Ames & Co. v. Wallace, 1 S. C. D. C. (N. S.) 238, 
affirmed on other grounds, 81 F. (2d) 414 (App. D. C.); Spell¬ 
ing & Lewis, A Treatise on the Law Governing Injunctions 
(1926), §§ 33,35,36; Joyce, A Treatise on the Law Relating to 
Injunctions (1909), § 1069; cf. Hegeman Farms Corp. v. Bald¬ 
win, 293 U. S. 163, 170; California v. Latimer, 305 U. S. 255, 
260; Petroleum Exploration, Inc. v. Public Service Commis¬ 
sion, 304 U. S. 209. Thus, even if there be no legal remedy 
whatever, there can be no relief by injunction for respondents 
have failed to show any demonstrable injury. 

V 

The suit is against the United States, which has not consented to be sued 

Clearly, from the face of the complaint with its exhibits, this 
suit manifestly is directed against property owned by the 
United States, which it has contracted to sell to another. The 
• ownership of the United States in no way depends upon any 
agreement with appellant or on any disturbance or invasion of 
property of appellant. The purpose of this suit is to obtain a 
decree against the head of an unincorporated agency and pre¬ 
vent the disposal of the property under a contract of sale to 
Kaiser-Frazer. 4 Obviously, the impact of any decree would 
be on the property, possession, and use of the sovereign and on 
its right to conduct its proprietary affairs free from supervi¬ 
sion. Wells v. Roper, 246 U. S. 335. 

4 It may well be that Kaiser-Frazer is an indispensable party to this action 
because of its contract of purchase for this plant Brady v. Work, 263 U. S. 
435. See also Docker v. Butter, 70 App. D. C. 103,104 F. (2d) 236,238,230. 
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Thus, in Fulton Iron Co. v. Larson, supra, this Court, in 
closely comparable circumstances, held that the suit could not 
be maintained. The instant action is governed by those legal 
principles. 

It is axiomatic that the United States cannot, without its 
consent, be sued in any court. It is equally well settled that 
whether the suit is against the United States turns upon the 
substantial effect of the decree. The absence of the United 
States as a formal party to the action is not determinative. 
Minnesota v. Hitchcock, 185 U. S. 373, 386; Louisiana v. Mo 
Adoo, 234 U. S. 627; Young v. Anderson (App. D. C.), 160 F. 
(2d) 225, cert. den. 67 S. a. 1316. 

In these respects, this case is entirely different from Land v. 
Dollar, 330 U. S. 731, where the plaintiffs filed a complaint for 
the return of property which they alleged was wrongfully with¬ 
held by the defendants, title to which they alleged was in them. 
As the Supreme Court stated: 

* * * It is not a case where the sovereign admit¬ 
tedly has title to property and is sued by those who seek 
to compel a conveyance or to enjoin disposition of the 
property, the adverse claims being based on an allegedly 
superior equity or on rights arising under Acts of Con¬ 
gress. 

Again, in Domestic and Foreign Commerce Corporation v. 
Littlejohn (App. D. C., 1947), 165 F. (2d) 235, cert, granted 
April 19, 1948, title to the property in question was alleged 
to be in the plaintiffs. The appellee then has invaded no 
property rights of the appellant, committed no aggressive act 
upon appellant's specific property, and has taken no property 
from it. Acting well within the scope of his authority, he 
was merely exercising his discretion as disposal manager for 
the United States to decide which purchase proposal should 
be accepted and under what terms the contract of sale should 
be executed. Wells v. Roper, supra. 

-Of striking relevance in the language of the Supreme Court 
in Minnesota v. Hitchcock, 185 U. S. 373, where the Court held 
that the United States was the real party affected by a suit 
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seeking to restrain a proposed sale of lands owned by the United 
States. In the course of its opinion, the Court said: 

Now, the legal title to these lands is in the United 
States. The officers named as defendants have no inter¬ 
est in the lands or the proceeds thereof. The United 
States is proposing to sell them. This suit seeks to re¬ 
strain the United States from such sale, to divest the 
Government of its title and vest it in the state. The 
United States is therefore the real party affected by 
the judgment and against which in fact it will operate 
and the officers have no pecuniary interest in the matter. 
If whether a suit is one against a state is to be determined 
not by the fact of the party named as defendant on the 
record but by the result of the judgment or decree which 
may be entered, the same rule must apply to the United 
States. The question whether the United States is a 
party to a controversy is not determined by the merely 
nominal party on the record but by the question of the 
effect of the judgment or decree which can be entered. 

The long history of suits against the United States and its 
agencies and officers shows with abundant authority and clarity 
that to assail the officer’s authority will not alter the rule 
that a suit in which the relief sought or granted will finally 
determine or interfere with the Government’s title, possession, 
or use of property, is a suit against the United States. On 
this reasoning an official of the United States cannot be en¬ 
joined from infringing a plaintiff’s valid patent or from the 
use of property owned or leased by the United States. Belknap 
v. SchzLd, 161 U. S. 10; International Postal Supply Co. v. 
Bruce , 194 U. S. 601. 

As laid down in the Belknap case, supra, “But no injunction 
can be issued against officers of a State, to restrain or control 
the use of property already in the possession of the State, or 
money in its treasury when the suit is commenced; or to com¬ 
pel the State to perform its obligations; or where the State 
has otherwise such an interest in the object of the suit as to 
be a necessary party.” 
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The plaintiff in Goldberg v. Daniels, 231 U. S. 218, a man¬ 
damus suit, alleged that in direct contravention of a statute 
and in violation of a ministerial duty the Secretary of the Navy 
was refusing to deliver a vessel purchased by him. There, it 
was urged by plaintiff that integrity of the Government re¬ 
quired delivery. The court denied specific performance 
against the Secretary, because, in the words of Justice Holmes, 
i “The United States is the owner in possession of the vessel. 
It cannot be interfered with behind its back, and as it cannot 
be made a party, this suit must fail.” 

See also Krug v. Fox (C. C. A. 4th, 1947), 161 F. (2d) 1013. 

Thus, in Mine Safety Co. v. Forrestal, 326 U. S. 371 (1945), 
it was held that the United States was an indispensable party 
i to an action seeking to enjoin the Under Secretary of the Navy 
from withholding payment of certain Government funds, stat¬ 
ing (p. 374): “Here, the essential allegations and the relief 
sought do not make out a threatened trespass against any 
property in the possession of or belonging to the appellant.” 
Similarly, in the instant case, the industrial plant under con- 
i tract of sale is admittedly public property and the sale thereof 
could not constitute a trespass on any property of appellant, 
nor would the Administrator be suable as an individual because 
he had sold the plant to Kaiser-Frazer. 

So, as stated in Morrison v. Work, 266 U. S. 481, 485, 486: 
To interfere with its [the United States] management 
and disposition of the lands or the funds by enjoining 
its officials, would interfere with the performance of 
governmental functions and vitally affect interests of 
the United States. It is, therefore, an indispensable 
party to this suit. 

We submit, therefore, that any decree entered for appellant 
would be directed against the United States. That it would 
constitute an interference with Government processes and 
! would interfere with the use of property of the United States 
cannot be denied. The suit, therefore, is essentially against 
the United States and must be dismissed because the United 
States has not consented to be sued for any such purpose. 


CONCLUSION 
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